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BURDENS  AFFECTING  LAND. 


In  the  preceding  volume  I  have  given  ex- 
amples of  those  deeds  by  which  the  feudal 
investiture  is  originally  constituted,  as  weU  as 
of  those  necessary  for  ccmstjltuting  the  title  of 
the  purchaser;  and  having  there  shown  in 
what  manner  a  right  in  land  is  established, 
the  present  volume  slu^  be  dedicated  to  the 
explanation  of  such  forms  as  are  used  ia 
creating  burdens  on  that  ^eciea  of  property. 
With  this  view,  I  shall  divide  the  subject  into 
three  heads.  I.  Servitudes.  11.  Seciirities 
for  mioney  ;  and,  IIL  Leases. 


VQU  ih 


Ghap.  I. 
OF  SERVITUDES. 

ConvenSonal  servitudes  have  been  divided 
into  positive  and  negative  servitudes ;  the  for- 
mer giving  to  the  dominant  tenement,  or.  to 
its  proprietor,  the  use  of  the  servient  tenement 
to  a  certain  extent,  as  in  the  case  of  a  road^ 
or  of  pasturage,  or  of  ihirlage  ;  the  latter  re- 
stricting the  power  of  the  proprietor  of  the 
servient  tenement  in  his  use  of  that  proper- 
ty, as  vehere  he  Is  taken  bound  hot  to  build. 
There  is  thus  a  very  material  distinction  be- 
twisit  those  two  classes  of  servitudes ;  for  while 
the  one  is  an  object  of  the  senses,  and  can- 
not  be  concealed  from  the  inquiries  of  a  pur- 
chaser, the  other  may  be  easily  overlooked. 
Hence,  sdthough  oiar  practice  does  not  require, 
that  evidence  of  the  positive  servitude  should  en- 
ter the  record,  we  might  have  expected  that  this 
would  have  been  thottght  necessary  to  the  con- 
stitudon  of  the  negative  servitude,  sincb  it  ap- 
pears to  be  so  reqmsite  for  the  safe  transmis*^ 
doaof  landed  propeity^  yet  so  it  is,  that  a^ 
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tnidst  all  our  attention  to  the  records,  there  is 
no  such  rule;  and  eVen  negative  servitudes, 
which  shall  be  effectual  agdnst  a  purchaser, 
tnaf  be  ootistituted  by  the  mere  expression 
of  the  will  of  the  proprietor,  without  the  aid 
of  sasine,  or  i/^thout  entering  the  public  re- 
cord. 

The  order  in  which  I  am  to  treat  this  sub- 
ject is,  1.  To  give  the  forms  by  which  the 
positive  servitudes  are  established ;  2.  The  forms 
by  which  the  negative  servitudes  are  establish- 
ed ;  and  lastly ^  The  form  of  the  discharge  oi^ 
the  servitudei 


SECT.  li      OP  t^OSItrVE  SiltlVll'UD£Si 

li  Thirl AGE.-^The  positive  servitude  td 
which  I  am  first  to  direct  your' attention^  is 
that  of  thirkge^  which  j  intreasiiig  as  the  pro- 
duce of  the  farm  is  increased,  becomes,  like 
Tithes,  2t  tax  on  industry*  The  disadvantages 
attending  a  burden  of  this  kind  pi'odiiced  the 
Act  39*  CeOi  IIL  Ci  55i  (isth  Jiirie  lt99)i 
by  which  a  remedy  is  provided  for  the  eidL 

That  act  imjpowers  either  the  proprietors  of 
the  lauds  astricted,  or  the  proprietors  of  theJ 


4  SERVITUDES^ 

mill,  to  aj^ply  for  having,  the  thirlage  commut- 
ed into  an  annual  payment  to  the  proprietor  of 
the  mill,  in  place  of  the  muitiire  formerly  pay- 
able.    The  applicatioa.is  directed  to  be madQ 
to  the  Judge  Ordinary  by  petition;  the  mamnei 
of  calling  those  having  interest  is  prescribed ; 
and  the  parties  having  fully  stated  the  nature 
and  extent  of  the  servitude  on  the  one  side, 
and  on  the  other^  with  the  claims  of  deduction, 
the  Judge  Ordinary,,  under  the  review  of  the 
Supreme  Court,  is  directed  to  pronounce  a 
jjudgment  on  the  relevancy,  and  to  prepare 
matters  for  going  to  a  jury ;  which  jury  is  to 
be  called  by  an  interlocutor  of  the  Judge  Or- 
dinary.    There  must  be  at  least  2 1  jurors  call- 
ed, and  the  qualification  of  a  juror  consists  in 
his  being  an  heritor  or  tenant  of  land,  yielding 
a  yearly  rent  of  not  less  than  L.  30  Sterling, 
or  being,  an  heritor  and  in  possession  of  land 
of  L.  SO  Scots  of  valued  rent  within  the  coun- 
ty.    The  jurors  attending  on  the  day  appoint- 
ed, the  assize  is  reduced  to  nine,^  by  each  party 
striking  off  one  alternately,  the  proprietor  of  the 
milL  beginning  by  striking  off  ihe  first. 

The  Jury  have  to  consider  the  application^ 
the  pleadings,  the  decree  on  the  relevancy, 
and  the  evidence  (which  is  directed  to  be  ta-^ 
ken  in  writing);  and,  from  a  due  conddera« 
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tion  of  the  whole,  they  are  empowered  to 
ascertain  the  amount  of  the  annual  payment 
in  grain,  of  such  lands,  and  in  such  quan- 
tities, as  they  may  deem  to  be  a  fair  com- 
pensation for  the  right  of  thirlage,  and  all  and 
every  service,  prestation,  or  Testri<!tion'  thereto 
annexed.  Of  this  verdict  an  abbreviate  must  be 
recorded  in  the  general  or  particular  register  of 
sasines,  within  sixty  days  from  its  date ;  and, 
being  duly  recorded,  it  is  not  subject  to  review 
after  the  expiration  of  three  years  from  the 
date  of  re^stration.  .^ 

The  right  thus  constituted,  does  not  de- 
prive the  proprietor  of  the  miH  of  any  right 
of  servitude  he  may  enjoy  for  supporting  or 
repairing  the  mill-dam  and  the  lead  or  aque- 
duct, by  taking  stones,  turf,  or  other  mate- 
rials, from  the  thirled  lands  of  any  neigh- 
bouring haritor,  alongst  or  through  whose  pro- 
perty the  aqueduct  passes,  or  of  deepening  or 
bearing  the  same  according  to  use  and  wont. 
.  Where  the  existence  of  the  thirlage  is  deni- 
ed, the  fact  must  be  proved  by  a  decree  of 
declarator  of  the  Court  of  Session, 

The  act  further  prpyides  for  the  purchase 
of  the  thirlage  in  boroiighs,  of  the  invecta  et 
Ulata^  but  exempts  from  this  action  what  is 
caUed  A'y  multure* 
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Such  is  die  general  nature  of  this  adt  j  and 
it  must  be  attended  with  the  same  good  ef- 
fects which  have  been  produced  by  valuing 
teinds.  A  precise  burden  is  thus  ascertained, 
and|  that  .being  once  fixed,  all  hardship  is  at 
an  end  A  purchaser  or  tenant  knows  his; 
burdens,  and  can  stipulate  accordingly. 

One  effect  of  this  act  will  certainly  be,  to 
put  a  stop  to  future  constitutions  of  thirlage, 
junless  in  very  pa^cular  circumstances,  since 
it   will    be  easier  (o  stipvdate  an  addidonal 
feu-duty  in  an  original  charter,  than  to  con- 
stitute a  servitude  of  tbirlage,  which,  next 
day,  may  be  reduced  to  an  annual  payment,- 
by  the  verdict  of  a  Jury;  at  the  same  time, 
an  example  of  ^he  deed  by  which  tl^is  thirlage 
is  constituted,  is  here  preserved  ;  it  is  termed, 
^  a  bond  of  thirlage.  -     Jn  this  deed  the  astric- 
tion  may  be  general,  astricting  certain  lands  to 
a  certain  mill  for  payment  of  the  multures  and 
services  used  and  wont,  and  then  the  whole 
import  of  the  obligation  will  depend  on  usage ; 
or  the  servitude  niay  be  ascertained  as  to  the 
grain  and  the  quantity  which  is  to  be  carried 
^o  the  mill,  leaving  the  multure  to  be  fixed  by 
^practice :  or  the  deed  may  also  prescribe  the 
quantity  of  multure  and  knaveship  to  be  pai4 
for  die  com  astricted.     In  all  cases  the  services 
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to  be  performed  to  the  mill  by  the  sucken,  are 
demahdable  from  the  servient  tenement  when 
the  servitude  is  constituted  by  writing,  whe- 
ther those  services  be  expressed  in  the  deed  or 
not,  though,  no  doubt,  they  may  be  restricted 
by  an  express  clause  in  the  deed* 

The  terms  by  which  the  extent  of  the  ser- 
vitude  in  respect  to  the.  grain  is  ascertained, 
are.  Firsts  *  of  all  corns  that  shall  grow  on  the 
^  said  lands,'  and  to  this  is  sometimes  added^ 

*  seed  and  horse  com  excepted. '  But  even 
without  these  words,  not  only  will  that  excep- 
tion be  received,  but  even  rent  payable  in  grain 
will  be  excepted.     2dly^  Another  form  is,  *  of 

*  all  the  grindable  corns  growing  on  the  said 

*  lands.  '  The  term  grindable  corn  restricts 
the  servitude  to  such  corn  only  as  shall  be  us* 
ed  within  the  thirl,  leaving  the  tenants  at  li- 
berty to  dispose  of  the  remainder  of  their  grain 
without  paying  any  multure.  There  is  still 
another  method  of  expressing  this  servitude, 
which  is  common  in  the  rights  of  subjects  in 
a  village,  or  in  those  small  properties  where 
there  is  no  opportunity  of  raising  grain  on  the 
servient  tenement,  and  that  is,  by  making  the 
servitude  extend  over  '  all  grain  brought  with* 

*  in  the  thirl  that  tholes  fire  or  water;*  and  / 
these  terqas  apply  to  maldng  and  drymg,  but 


not  to  baking  and  brewing ;  so  that  under  this 
servitude  the  proprietor  of  the  servient  tene- 
ttient  xnaj  purchase  malt  or  meal,  though  he 
will  not  be  allowed  to  purchase  grain,  and 
send  it  out  of  th^  thirl  to  be  malted  or  ground. 
.  These  are  the  common  distinctions  in  the 
constitu^on  of  this  servitude;  and  the  con- 
veyancer will  thence  perceive  in  what  manner 
he  can  best  accomplish  the  object  of  his  em^ 
^loyer  in  framing  the  bond  of  astriction, 

Bon4  of  Astrktion  to  a  Mill. 

.    I,  A  B,  in  consideratioii  of  the  sum  of  L. 
Sterling  paid  to  me  by  G  D,  proprietor  of  the 
mill  of  situate  on  the  water  of 

and  lying  within  the  parish  of  and 

sheriffdom  of  no  hereby,  for  my- 

self,  and  my  heirs  and  successors,  astrict  and 
THiBX-  to  the  said  mill  all  and  whole— (Aere 
describe  Uie  laniis) — OBLiciNa  me  and  my 
foresaids,  pnd  pur  tenants,  occupiers  and 
possessors  of  the  said  lands  and  others,  by 
whatever  title  they  may  possess  the  same,  to 
carry  to  the  said  mill  the  whole  corn  and  grain 
that  shall  grow  on  the  said  lands,  or  on  any 
part  thereof i  there  to  be  grinded,  paying  there- 
fbr  at  the  rate  of— (Aer^  mil  be  specified  the 
extent  of  the  mvlture  and  of  knaveship  to  be 
paid  at  the  mill}r^Biid  performing  all  the  ne« 
cessary  services  to  the  said  mill,  alongst  with 


'-:'^ 
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the  other  members  of  the  sucken ;  and  I  con- 
sE^NT  to  the  REGisTRATio^r  hcreof  in  the  gene- 
ral or  particular  register  of  sasines,  reversions, 
&c.  for  publication,  ^nA  in  the  books  of  Coun- 
cil and  Session,  or  other  judges'  books  compe«> 
tent,  therein  to  remain  for  preservation ;  or,  if 
necessary,  that  letters  of  horning  on  six  days* 
charge,  and  all  other  legal  execution,  may  pass 
upon  a  decree  to  be  interponed  hereto  in  com* 
mon  form :  And  thereto  I  constitute 

my  procurators,  &c.    In 
witness  whereof,  &c, 

2.  Pasturage.  The  servitude  of  pasturage, 
in  the  same  manner  as  the  servitude  of  thirlage, 
may  be  given  in  the  original  right  to  the  feu. 
But  the  form  at  present  to  be  considered,  is 
that  by  v^hich  the  servitude  of  pasturage  is 
cpnstitijted  in  a  deed  by  itself.  It  has  been 
thought,  that  the  servityd?  of  fuel,  fi^al,  4nd 
divot,  is  included  in  fhe  more  important  servi- 
tude of  pastujrage;  but  this  is  hot  Mr  Er^ 
skine'$  opinion  j  and  therefore,  wherever  it  is 
the  intention  of  parties  tp  give  a  servitude  of 
fuel,  &c.  alongst  with  that  of  pasturage,  it 
ought  to  be  expressed  in  the  deed.  I  have 
added  here  the  precept  of  sasine,  because  I 
find  it  is  sometimes  used,  although  I  do  not 
consider  sasine  tp  be  necessary  for  constituting 
jhis  servitude, 
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Grant  of  Servitude  of  common  Pasturage^  ^c^ 


I,  A  Bj  heritable  proprietor  of  the  lands  of 

.     IN      CONSIttE  RATION     of    the     SUIIl    of 


mmm 


L.  Sterling  instantly  paid  to  me  by 

C  D, ,  as  the  price  of  the  servitude  hereby 
created,  of  which  I  acl^nowledge  the  receipt, 
HATE  SOLD  and  i>isponed,  as  I  hereby  sell  and 
BjsFONE,,  to  and  in  favours  of  the  said  C  D,  and 
his  heirs  and  assignees  whomsoever  (or  to  tJie  said 
€  i)>  arid  his  heirs  and  successors  in  the  lands  of 

)  for  the  benefit  of  the  lands  of  — — 

atid  for  the  accommodation  of  the  tenants  and 
pof^sessotra  thereof,  an  heritable  and  irredeemable 
right  of  servitude  and  tolerance  of  casting  fuel, 
feal  and  divot,  and  of  pasturing  cattle  Q/ie  nunt^ 
ber  of  the  cattle  should  be  ea^ressed),  on  the  moor 

of ,  Ipng  in.  the  parish  of ,  and 

shire  of  '■  ■,  with  road&  to  and  from  the  said 
moor,  and  all  privileges  necessary  for  enjoying 
fully  the  said  servitudes,  which  servitudes  shall 
commence  from  and  after  the  term  of 
In  which  servitudes,  I  oblige  me,  and  my 
heirs  and  successors,  to  infeft  and  seise  the 
said  C  D  and  his  foresaids,  by  two  several  in- 
feftments  and  manners  of  holding ;  one  there- 
pf  to  be  held  of  me,  my  heirs  and  successors^ 
jand  the  other  to  be  held  from  me,  of  my  im- 
mediate lawful  superior  of  the  said  lands,  both 
|n  free  blench,  for  payment  of  a  penny  Scots 
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money f  at  the  term  of  Whitsunday  yearJy,  on 
any  part  of  the  ground  of  the  said  lands,  in 
name  of  blenoh-farm,  if  asked  only ;  and,  for 
that  purpose,  I  oblige  me  and  my  foresaids  to 
subscribe  and  deliver  to  the  said  C  D  and  his 
foresaids,  upon  their  own  expense,  all  deeds 
necessary;  which  right  of  servitude,  I  ob* 
JUiGE  me,  my  heirs  and  successors,  to  warrant 
to  be  good  and  effectual  to  the  said  C  D  and 
his  foresaids,  at  all  hands,  and  against  all  dead* 
ly,  as  law  wilL  And  furthee,  I  assign  and 
MAKE  OVER  to  the  sald  C  D  and  his  foresaids, 
the  whole  titles  of  my  said  lands  of  — — — ,  in 
so  far  as  the  same  may  be  necessary  for  *  sup* 
porting  the  right  of  servitude  hereby  granted ; 
and  I  oblige  me  and  my  foresaids  to  makt  the 
same  forthcoming  to  him  and  his  foresaids^ 
whenever  they  shall  have  necessary  occasion 
therefor,  on  their  receipt  and  obligation  to  re- 
deliver the  same  within  a  reasonable  time,  and 
under  a  suitable  penalty.  And  I  consent  to 
the  REGISTRATION  hcreof  in  the  general  or  par- 
ticular register  of  sasines,  reversions,  &c.  for 
publication,  and  in  the  books  of  Council  and 
Session,  or  other  judges*  books  competent^ 
therein  to  remain  for  preservation ;  or,  if  ne* 
cessary,  that  letters  of  horning,  on  six  days* 
charge,  and  all  other  legal  execution,  may  pass 
upon  a  decrfee  to  be  interponed  hereto,  in  com* 
jnon  form  j  and  thereto  I  constitute 

MY  PROCURATORS,  &C^ 


r 

I. 

Akd  FURTflERy  I  hereby  DESIRE  and  RE<itJiRE 
you  I       joindyand 

severally,  my  bailies  in  that  part  hiereby  specially 
constituted,  that,  on  sight  hereof  ye  pass  to  the 
grounds  of  the  said  moor,  and  there  give  and 
DELIVER  to  the  said  C  D,  or  his  foresaids,  herit* 
able  state  and  sasine,  actual,  real  and  corporal 
possession  of  the  said  heritable  and  irredeem* 
able  servitudes  of  casting  fuel,  feal  and  divot, 
and  dT  pasturing  cattle  on  the  said  moor,  with 
the  roads  and  privileges  necessary  for  fully  en- 
joying the  said  servitudes,  for  the  benefit  of 
the  said  C  D*s  lands  of  ,  and  the  accom- 

modation  of  his  tenants  and  possessors  thereof ; 
and  that  by  delivering  to  the  said  C  D,  or  his 
foresaids,  or  to  his  or  their  certain  attorney  or 
attornies,  in  his  or  their  names,  bearers  hereol, 
of  earth  and  stone  of  the  ground  of  the  said 
lands,  a  handful  of  grass  for  the  said  pasturage, 
and  all  other  symbols  usual  and  necessary,  and 
this  in  noways  ye  leave  undone :  Which  to  do 
I  commit  to  you,  jointly  and  severally,  my  full 
^nd  irrevocable  power,  by  this  my  precept  of  sa- 
sine,  directed  to  you  for  that  effect  In  wit- 
ness whereof,  &€. 

s.  Of  an  Aqueduct.— r-The  swvitude  of 
w  aqueduct  is  more  uncommon  than  any  of 
those  which  have  been  taken  notice  of,  yet  it 
is  often  necessary ;  and,  if 'the  improvement 
arising  from  irrigation  shall  be  generally  intro- 
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duced^  it  is  one  that  must  become  very  com*^ 
mon.  The  following  example  from  the  parti- 
cular register,  4th  August  1789,  was  prepar- 
ed by  a  very  accurate  conveyancer. 


Orant  of  Servitude  qf  an  Aqueduct. 

I,  J.  M*N  of  M*N,  Esq.,  heritable  proprie- 
tor of  the  lands  of  S  after  mentioned,  consi- 
BERING,  that  by  submission  entered  into  be- 
twixt me  and  J  B  Esq.  of ,  (here  a  sub- 

mission  and  decree^rbitral  amongst  the  parties 
was  narrated) ;  therefore,  and  in  terms  of, 
and  in  implement  of  the  said  decree-arbitral,  I 
DO  hereby  give,  grant  and  dispone  to  the  said 
J  B,  and  his  heirs  and  successors  in  the  said 
lands  and  barony  of  -— — ,  lying  within  the  pa- 
rish of ,  and  sheriffdom  of  ,  the 

right  and  privilege  of  making  a  cut  or  canal 

through  my  said  lands  of  S,  or  of  deepening 

or  altering  any  cut  or  natural   run  or  burn 

presently  existing,  and  of  keeping  up  and  re* 

pairing  the  same  at  pleasure  j  providing  al- 

WAYS,  as  it  is  hereby  specially  provided  and 

declared,  that  the  sp^id  J  B,  and  his  heirs  and 

successors  in  the  said  lands  of  Z,  shall  be  oblig- 

ed  to  pay  to  the  proprietor  or  tenants  of  the 

said  lands  of  S,  any  damage  which  he  or  they 

may  sustain  through  the  failure  or  insufficiency 

of  the  said  canal,  or  any  part  thereof,  as .  th§ 
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served  -tb  the  said  J  L  and  his  foresaids,  ad  the 
said  decree-arbitral,  containing  other  points,  in 
itsdlf  more  fully  bears  :  And  seeing  the  said 
decree-arbitral  has  been  already  implemented  in 
the  whole  heads  thereof,  both  by  the  said  J  L 
and  by  me,  excepting  only  in  so  far  as  regards  the 
foresaid  servitude ;  therefore,  in  order  to  im* 
plement  the  said  decree-arbitral,  by  creating  the 
said  servitude  in  terms  thereof,  I  hereby  give, 
GRANT,  CONVEY  and  MAKE  OVER,  to  the  Said 
J  L,  and  his  heirs  and  successors  in  the  said 
lands  of  N,  heritably  and  irredeemably,  and  to 
the  said  lands  themselves,  the  privilege  and  ser- 
vitude of  working  and  carnring  ofij  from  any 
quarry  or  quarries,  now  or  formerly  wrought, 
or  .which  may  at  any  future  time  be  wrought  by 
me  or  my  foresaids  on  the  said  lands  of  £,  aU 
stones  necessary  for  the  purposes  of  the  said 
lands  of  N,  for  building  either  houses  or  fences, 
or  for  any  other  building  or  erection  on  the  said 
lands,  and  that  without  paying  any  price  or 
quarry-mail  therefor,  and  that  according  to  the 
import  and  with  the  limitations  expressed  in  the 
said  decree-arbitral,  as  above  specified,  which  are 
held  as  repeated ;  declaring  the  said  servitude 
to  be  a  real  burden  affecting  my  said  lands  and 
estate  of  E,  into  whose  hands  soever  the  said 
lands  may  coitie»  and  by  whatever  title  they 
may  be  held.     And  f  uR.TiiER>  I  hereby  ratify, 
approv*  and  confirm  the  decreie-arbitral  above 
mentioned,  in  its .  whole  heads,:  atticlesimd  con- 
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teiits,  and  iil  its  warrants^  and  tne  Jirocedure 
whereon  it  proceeds  j  dispensing  for  ever  with 
all  informalities  and  objections  that  may  be  stat- 
ed thereto ;  binding  hereby  myself  and  my  fore- 
saidS)  that  we  shall  at  no  time,  a.nd  on  no  occa- 
sion, quarrel,  impugn  or  oppose  the  ^me,  ac- 
cording to  its  plain  meaning  and  intent^  direct- 
ly or  indirectly,  on  any  ground  competent,  or 
that  may  hereafter  be  cohipetenl  tb  iis  or  either 
of  us ;  DECLARiNGj  as  it  is  hereby  expressly 
DECLARED,  that  the  said  J  L^  by  accepting 
hereof,  and  recording  the  ikrhe^  shall  be  held 
to  have  confirmed  imd  ratified  the  said  de- 
cree-arbitral I  which  grant  of  SERVITUDE  and 
tiATtFicATioN  1  hereby  bind  and  oblige  me  and 
iny  foresaidis  tp  warrant  to  tl^e  said  J  L  and 
his  foresaids^  but  under  the  limitations  and 
conditions  above  expressed,  at  all  hands,  and 
against  all  deadly.  *  Consentino  to  the  regis- 
tration hereof  in  the  books  of  Council  and  Ses- 
sion>  or  other  judges'  books  competent,  thereiri 
to  remain  for  preservation,  dnd  iii  the  register 
of  sasineSj  reversions,  &c.  general  dr  particular^ 
for  publicatioii  ^  and  thereto  I  constitute 

my  proi 

curators^  &Ci    In  withers  whereof,  &c;, 

•  ..<■*' 

— 

^  Here  also  an  asdignatioa  to  the  title  deeds^  as  it  iH^ 
form  p.  lU  tiiilght  be  inserted. .... 

»  •  -     . 

VOL*  iU    .  B        . 
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SECT.  II.    OF  NEGATIVE  SERVITUDES. 

It  is  the  negative  servitude,  by  which  a  pro* 
prietor  binds  himself  not  to  use  his  property  in 
some  particular  manner  connected  with  the  ad- 
vantage and  accommodation  of  the  dominant 
tenement,  that  requires  so  much  the  support 
of  the  records.  The  existence  of  this  species 
of  servitude  may  appear  on  the  record,  either 
through  the  registration  of  a  sasine  following 
on  the  deed  by  which  it  is  constituted,  or  by 
a  direct  registration  of  the  deed  itself,  under 
the  clause  of  registration.  Of  the  former  of 
those  methods  there  are  instances  ;  one  at  least 
will  be  found  in  the  particular  register  of  sa- 
6ines,  &c.  (27th  June  179l),  where  the  per- 
son under  whose  direction  it  must  have  been 
prepared,  was  well  acquainted-  with  forms 
and  the  nature  of  servitudes  :  But  this  does  not 
$eem  to  be  a  practice  generally  followed.  The 
other  method  of  publishing  the  right,  by  re- 
cording the  deed  in  the  register  of  sasines, 
though  not  authorized  by  the  act  establishing 
the'  records,  will>  equally  with  the  sasine,  inti- 
mate the  nature  and  extent  of  the  servitude, 
and  so  far  the  practice  may  be  beneficial ;  but, 
unauthorized  as  it  is,  this  registration  can  have 
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no  legal  eflfect^  nor  indeed  does  registration 
seem  to  be  requisite  to  the  constitution  of  the 
negative,  any  rdore  than  it  is  to  the  consdtu- 
don  of  the  positive  servitude. 

But  here  we  ought,  perhaps,  to  draw  the 
line  between  those  negative  servitudes,  which 
are  received  and  acknowledged  in  the  law,  as 
those  altius  non  tollendt^  or  non  officiendi  lumU 
nibui^zxixi  negative  servitudes  framed  to  guard 
agsdnst  particular  nuisances,  which,  though  they 
may  be  the  subject  of  agreement,  are  not  rank- 
ed amongst  the  common  and  known  servir 
tudes  :  The  former  might  be  safely  trusted  to 
the  mere  ekpressibn  of  will  in  the  grant  of 
servitude,  while  it  would  certainly  be  prudent, 
in  constituting  the  latter,  to  use  the  sasline,  un- 
til  the  want  of  it,  in  the  constitution  of  such 
servitudes,  shall  be  sanctioned  by  a  judgment  of 
the  G)urt.  With  this  observation,  I  proceed 
to  the  form  of  a  bond  of  servitude  against 
building  any  thing  that  may  intercept  the  light 
or  prospect  of  the  dominant  tenement. 


Bondof'SePvitude.   . 

I,  A  B,  heritable  proprietor  of  the- subjects 
over  which  the  servitude  hereby  granted  is 
coixstituted,  in  considei^-^tiok  of  the  sum  of 

b2 
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L*  Sterling,  paid  to  me  by  C  D, 

of  whidi  I  acknowledge  the  receipt,  have 
SOLD  and  DISPONED,  as  I  hereby  bull  and  dis- 
pone to  the  said  C  D,  his  heirs  and  succes- 
sors in  the  lands  and  dweDing-house  lying  at 
1  and  to  the  said  lands  themselves,  a 
real  and  perpetual  servitude  in,,  upon,  and  over 
that  part  of  the  lands  and  heritable  subjects 

purchased  by  me  from  — ;    extending 

in  length  .        ,  and  extending  in 

breadth  ;  binding  atid  oblig- 

ing myself^  and  my  heirs  and  successors,  as  I 
hereby  expressly  bind  and  oblige  myself  and 
them,  that  we  shall  not  at  any  time  build,  plants 
or  erect  any  fabric,  building,  trees,  or  planting; 
or  any  other  object  whatever^  uppn  all  or  any 
part  of  the  said  piece  of  ground,  lying  within 
the  said  space,  whereby  the  view  and  prospect 
from  the  foresaid  lands  and  dwelling -house,  be- 
longing to,  and  at  present  possessed  by  the  said 
C  D,  may  be  anywise  hindered  or  obstructed, 
excepting  only  an  out^wall  for  enclosing  the 
said  ground  belonging  to  me  as  aforesaid,  not 
exceeding  the  height  of  nine  feet,  which  I  and 
my  foresakis  shall  be  at  liberty  to  erect  and  up- 

lioldf   WHICH    SERVITUDE    I    BINXF   and  OBLIGE 

me  and  my  foresaids,  to  warrant  to  the  said 
C  D  and  his  foresaids,  at  ^  hands,  and  against 
all  deadly,  as  law  will :  And  I  consent  to  the 
&£GiSTRATioK  hcrcof  in  the  general  or  particu<« 
hx  segistes  of  sasip^s,  ^versian%  &c.  for  pulv 
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lication,  and  in  the  books  of  Coundl  and  Se$" 
sion»  or  other  Judges'  books  competent,  for  pre» 
servation ;  and  that  letters  of  homing  on  six 
days*  charge,  and  all  other  execution  necessary^ 
may  pass  on  a  decree  to  be  interponed  here* 
to  in  common  form:  And  thereto  I  consti- 
tute 

my  Procurators,  &c.  Ik  witness  whereof^ 
&c. 


SECT.  III.     OF  THE  DISCHARGE  OF  A  SERVITUDE* 

Discharge  of  a  Servitude. 

I,  C  D,  considering  that  I  and  the  tenants ' 
and  possessors  of  my^  lands  of 
have  a  right  of  servituAe  over  the  moor  of 

belonging  to  A  B,  lying  within  the 
parish  of  &c.  in  virtue  of  a 

grant  of  servitude,  of  date 
on  which  infeftment  followed  in  my  favour,  coni- 
form to  instrument  of  sasine,  dated 
and  recorded  :  And 

FURTHER,  CONSIDERING  that  the  Said  A  B  has 
paid  me  the  sum  of  L.  Sterling,  as 

the  price  of  renouncing  my  said  right  of  ser- 
vitude, of  which  price  I  hereby  grant  the. re- 
ceipt: Therefore  I  have  renounced  and  dis- 
charged, as  I  hereby  r^ounce  and  dis? 
icharoe^  to  and  in  favour  of-  the  said.  A  B|  • 


* 
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and  his  heirs  and  successors  in  the  lands  of 

,  a  right  of  servitude  and 
tolerance  of  casting  fuel,  feal,  and  divot,  and 
of  pasturing  cattle  on  the  said  moor  of  , 

lying,  &c.^  with  the  roads  and  privileges  thereto 
pertaining,  all  as  contained  in  the  said  grant  of 
servitude  and  infeftment  following  thereon : 
Ani;)  I  hereby  peclare  the  said  moor  to  be 
FREED  aiid  DISBURDENED  of  the  forcsaid  servi- 
tude  in  all  time  coming;  which  discharge 
and  RENUNCIATION  above  written,  I  bind  and 
OBLIGE  me,  my  heirs  and  successors,  to  war-- 
RANT  to  the  said  A  B,  and  his  foresaids,  at  all 

'  •  •  •  * 

hands,  and  against  all  deadly,  as  law  will :  And 
I  CONSENT  to  the  REGISTRATION  hcrcof  in  the 
general  or  particular  register  of  sasin^s,  rever- 
sions, &c.  for  publication,  and  in  the  book^  of 
Council  and  Session,  for  preservation  or  execu* 
tion,  as  effeirs;  and  thereto  I  constitute 

my  procura- 
tors, &c.    In  witness  whereof,  &c. 


I  shall  give  another  example  of  the  renun- 
ciation of  a  servitude. 


Renunciation  of  a  Servitude. 
We,  the  Governors  and  Managers  of  thQ 

•  ■   « 

Trades  Maiden  Hospital,  superiors  of  the  groun4 
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flow  called  Argyle*s  Square,  A  B  and  C,  all 
proprietors  of  the  houses  in  Argyle's  Square, 
CONSIDERING,  that  there  is  a  road  of  18  feet  in 
breadth,  that  runs  from  the  Horse  Wynd  to  the 
west  side  of  the  said  square,  and  that  the  said 
hospital,  as  superiors  of  the  ground  of  the.  said 
square,  and  J  G,  as  deriving  right  from  them  ^ 
as  also  we,  the  other  proprietors  of  the  houses 
in  the  said  square,  by  our  several  dispositions 
from  the  said  G  are  entitled  to  a  servitude  of  a 
foot  road,  consisting  of  9  feet  in  breadth,  lead- 
ing from  Scott's  close  to  the  said  18  feet  road, 
and  from  thence  cross  the  said  18  feet  road 
southward  betwixt  the  two  new  houses  built  by 
the  said  G  on  the  west  side  of  the  said  square, 
an4  the  houses  belonging  to  ,  and  from 

thence  westward  by  the  south  gavel  of  the  said 
/s  house,  untfl  it  meets  with  the  road  in 
the  Society,  which  runs  south  and  north :  And 
WE  ALSO  CONSIDERING,  that  the  said  G,  proprie- 
tor of  the  Bowling-green,  and  of  the  southmost 
of  the  two  new  houses,  im,  for  :the  conyenien- 
cy  of  the  Hospital,  and  of  the  proprietors  of  the 
€aid  square,  agreed,  that 'the  said  great  road, 
running  from  east  to  west  in  the  said  square, 
shall  be  43iade  a  public  street,  and  that  a  passage 
shall  be  opened  up  at  the  west  end  tliereof,  into 
fhe  Society  :  Therefore  we  do  hereby,  all  witlj 
joint  consent,  and  for  all  right  or  interest  we^ 
or  either  of  us  have,  or  may  have  in  the  pre- 
^isps,  RENOUNCE  and  discharge  the  saipl  right 
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pf  servitude  oyer  tjiat  part  pf  the  said  9  fee^ 
cross-road,  which  lies;  oh  the  south  side  of  the 
18  feet  road,  for  ever :  But  reserving  alwayi; 
pur  right  of  servitude  over  th^t  part  of  the 
road  which  lies  on  the  north  of  the  said  18  feet 
road,  and  which  leads  down  to  the  head  of 
Scott's  close :  and  we  consent,  &c. 


This  includes  the  fornis  by  which  servitude^ 
^e  constituted  ot  diecharged.  The  next  divi- 
sion of  the  plan,  treats  of  heritable  securities* 


«"•' 
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CHAR  IL 

OF  HERITABLE   SECURITIES  FOR  DEBT. 

In  treating  of  heritable  securities,  I  am  to 
explain,  not  only  the  deeds  by  which  lands  are 
conveyed  in  security  of  debt,  but  those  also 
by  which  »icb  securities  are  transferred  and 
discharged. 

The  deeds  falling  under  thfs  title  run  baclc 
to  a  very  remote  period ;  and  the^opinions 
wluch  have  been  entertained  in  regard  to 
them,  as  well  as  the  changea  which  have  tak« 
en  {dace  in  their  form,  become  a  very  inte* 
resting  study  to  the  conveyancer.  On  this 
occasioo,  it  is  proper  to  direct  the  attention 
4a£  the  sti^dent  to  what  Mr  Ross  has  writtea 
on  the  *  personal  and  moveable  bond,  *  and 
on  the  form  *  of  voluntary  securities  on  land.  * 
Even  in  the  shape  in  which  these  treatises 
have  been  presented  to  the  public,  collected 
from  notes  of  lectures  never  prepared  for  pub- 
lication, and  with  all  the  imperfection  of  a 
posthumous  work,  the  subject  is  opened  in 
a  manner  so  interesting,  and  at  the  same  time 
treated  with  so  xnuch  acuteness  and  ingenuity. 
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that  the  student  cannot  fail  to  acquire  enlarged 
and  proper  views,  while  he  is  prepared  to  study 
and  to  understand  with  facility^  all  the  points 
of  modem  practice. 

So  far  as  those  changes  require  to  be  taken 
notice  of  here,  it  may  be  done  in  a  few  words. 
The  purchase  of  an  estate  redeemable  by  the 
proprietor,  distinguished  by  the  term  of  wad^^ 
tcty  and  the  purchase  of  an  annual  income 
from  land,  which  was  also  redeemable  by  the 
proprietor,  and  distinguished  by  the  name  of 
annualrent-rigbty  originated  in  those  opinions 
concerning  the  unlawfulness  of  taking  intet. 
f^st,  which  were  so  strongly  inculcated  by  the 
dergy.  It  was  not  till  after  the  Reformation, 
that  those  notions  fell  into  disrepute,  when, 
from  the  influence  of  commerce,  considerable 
changes  had  taken  place  in  the  legal  opinions 
*7ith  regard  to  bonds ;  and  the  heritable  secu^ 
rity  assumed  the  natural  form  of  a  personal 
obligation  for  the  sum  borrowed,  with  a  con* 
veyance  to  land  in  security  of  that  sum,  and 
of  the  interest  that  was  to  arise  on  it, 

I  should  willingly  have  restricted  myself, 
4n  this  part  of  the  work,  to  the  mod«n  forms ; 
Imt  as  instances  of  a  wadsteit*right  may  stiM 
occur  in  practice,  and  as  it  may  often  be  ne- 
(^pssary  to  convey  or  discharge  that  form  of 
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secxirity,  I  consider  it  necessary  to  give  an  ex^ 
ample  of  the  wadset,  and  of  the  deeds  by 
which  the  proprietor  is  reinvested  in  his  e* 
state.  This  I  shall  do  under  these  three  heads, 
viz,  1st  J  The  constitution  of  the  wadset; 
2dy  Its  transmission ;  and,  sJy  Its  extinction. 
I  shall  then  proceed  to  the  modem  heritable 
security. 


SECT.  I.      OF  THE  WADSET  SIGHT. 

I.    Of  the  Constitution  of  the  Wadset  Rights 

It  is  agreed  by  our  law  writers,  and  proved 
by  the  forms  of  old  deeds,  that  originally  the 
wadset  was  constituted  by  charter  and  sasine ; 
The  charter,  containing  a  clause  of  reversion, 
on  payment  of  the  money,  at  a  certain  time 
and  place.  From  this  clause,  the  borrower 
was  called  the  reverser,  and  the  creditor  was 
called  the  wadsetter. 

We  leam  from  the  act  1469,  c.  28,  that  in 
place  of  containing  a  clause  of  reversion,  wad-r 
sets  had  assumed  the  appearance  of  absolute 
rights,  while  the  right  of  reversion  was  constir 
tuted  by  a  separate  writing.  The  purpose  of 
^is  act  was  to  preserve  the  right  of  the  re* 
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verser,  who,  by  those  absolute  rights,  had  been 
exposed  to  the  acts  of  the  wadsetter.  But,  in  this 
attempt,  the  interest  of  purchasers  was  entirely 
overlooked,  and  a  sale  made  by  a  person  appa- 
rently absolute  proprietor,  might  have  been  re- 
duced by  the  real  proprietor  on  the  production 
of  a  latent  deed  of  reversion.  Dangerous  as 
this  was  to  the  purchaser,  and  consequendy 
hurtful  to  the  seller,  it  remained  unredressed 
until  ^the  establishment  of  the  records  by  the 
statute  1617,  c.  16,  when  effect  was  denied  to 
the  reveraon,  as  well  as  to  the  bond  to  make 
reversions,  unless  they  were  duly  recorded  in 
terms  of  that  act. 

This  deed  now  assumed  the  form  of  a  con- 
tract, to  which  the  wadsetter  and  reverser  were 
parties.  The  reverser  alienated  the  lands  for 
the  sum  borrowed,  and  the  wadsetter  granted  a 
right  of  reversion  on  repayment  of  that  sum ; 
and  each  party  held  a  copy  of  the  deed.  While 
matters  remained  in  this  situation,  the  reverser^ 
(that  is,  the  proprietor  of  the  estate),  might 
jhave  redeemed  the  wadset  j  but  the  wadsetter 
had  no  means  by  which  he  might  be  enabled 
to  quit  his  possession,  and  recover  his  money. 
To  remedy  this,  a  clause  of  requisiuon  was  in- 
troduced, by  which  the  parties  were  put  on  an 
equal  footing ;  for,  as  the  debtor  was  formerly 
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enabled  to  redeem  his  estate  by  the  clause  of 
reversion,  the  creditor  was  now  enabled  to  re- 
cover his  money  by  the  clause  of  requisition. 
And  this  brings  us  down  to  that  form  of  the 
deed  which  I  am  to  give. 

I  must  remark,  however,  that  there  was  a 
distinction  of  wadsets  into  proper  and  impro- 
per. The  proper  wadset,  which  was  the  od^ 
ginal  form  of  the  deed,  created  a  complete  ex- 
change during  the  time  the  estate  remained  un- 
redeemed. Until  that  took  place,  the  estate 
was  understood  to  be  a  full  compensation  for 
the  sum  borrowed,  whatever  difference  there 
might  have  been  betwixt  the  produce  of  the 
estate  and  the  interest  of  the  money.  Oh  the 
other  hand,  in  the  improper  wadset,  the  crecK- 
tor,  the  moment  that  his  right  was  constituted, 
returned  it  to  the  proprietor  on  a  lease  for  the 
precise  interest  of  the  money,  in  name  of  tack^ 
duty;  and  amongst  other  usurious  devices,  we 
learn  from  the  act  1597,  c.  24:7,  that  it  was 
customary,  in  the  improper  wadset,  to  cover 
the  stipulation  for  a  higher  interest  by  taking  a 
tack-duty  in  victual. 

I  am  now  to  give  the  form  of  the  wadsel^ 
aftei"  it  had  become  a  mutual  contract  bef  wixc 
debtor  and  creditor,  containing  a  clauise  of 
quisition  as  well  as  a  clause  of  reversion. 
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i.  Tlie  Proper  Wadset. 

It  is  CONTRACTED  and  agreed  betwixt  A, 
heritable  proprietor  of  the  lands  after  mentioned. 
On  the  one  part,  and  B,  on  the  other  part,  in 
manner  following:  That  is  to  say,  the  said  A, 
in  consideration  of  the  sum  of  L-  paid 

to  him  by  the  said  B.,  whereof  he  acknowledges 
the  receipt,  renouncing  all  exceptions  to  the  con- 
trary, HAS  soi^D,  wadsetted,  and  disponed,  as 
he  hereby  sells,  alienates,  wadsets  and  dis- 
PONES,  to  and  in  favour  of  the  said  B,  and  hia 
lietrs  and  assignees  whomsoever,  heritably,  but 
redeemable  always,  and  under  reversion,  in 
terms  of  the  clause  of  redemption  after  speci- 
fied, all  and  whole — (Jtere  the  lands  are  de- 
scribed as  in  the  title-deeds)— together  with  all 
right,  title,  interest,  claim  of  right,  property 
and  possession,  which  the  said  A,  his  predeces- 
sors and  authors,  had,  have,  or  any  ways  may 
have,  claim,  or  pretend  to  the  said  lands  and  o- 
thers  foresaid,  during  the  not-redemption  there- 
of: In  which  lands  and  others,  the  said  A 
binds  and  obliges  himself,  and  lus  foresaids,  to 
infefl  and  seise  the  said  B  and  his  foresaids, 
that  by  two  infeftments  and  manners  of 
ling ;  the  one  thereof  to  be  held  of  the  said 
md  his  foresaids,  in  free  blench,  for  pay- 
it  of  a  penny  Scots  on  the  ground  of  the 
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said  lands*  at  the  term  of  Whitsunday  yeai-fy^ 
if  asked  only,  and  relieving  the  said  A  and  his 
foresaids  of  the  duties-  and  services  payable 
therefor  to  their  superiors-^  and  the  other  of  the 
said  infeflments  to  be  held  j&om  him  and  his 
foresaids,  of  their  immediate  lawful  superiors 
thereof,  by  tiie  same  tenure,  for  performance 
of  the  same  services,  and  as  freely  in  all  re- 
spects  as  the  said  A  holds  or  might  hold  the 
9ame  himself,  and  that  either  by  resignation  or 
confirmatioHf  or  by  both,  the  one  without  pre- 
judice to  the  other :  Arid  for  completing  the 
said  infeftment  by  resignation,  the  said  A  here- 
by MAKES  and  CONSTITUTES 

jointly  and  severally, 
his  irrevocable  procurators,  for  him,  and  in  his 
name,  to  compear  before  his  immediate  supe- 
riors of  the  said  lands,  or  their  commissioners 
in  their  names,  hiaving  power  to  receive  resig- 
nations, and  thereupon  to  grant  new  infeftmentSj^ 
AND  THERE,  duly  and  lawfully,  by  staff  and  bat» 
ton,  as  use  is,  to  resign  and  surrender,  as  he, 
by  these  presents,   resigns,  surrenders,  up- 

GIVES,  OVERGIVES  apdpELIVERS,  ALL  and  WHOLE 

f 

the  said  lands  and  others,  lying  and  described  in 
manner  foresaid,  and  here  held  as  repeated;  to- 
gether with  all  right,  title,  interest,  claim  of 
right,  property  and  possession,  petitory  or  pos- 
sessory, which  he,  his  predecessors  or  authors, 
heirs  .m(i  successors,  had,  have,  or  any  ways 
may  claim  or  pretend  thereto  j  in  the  hands 
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of  his  said  superiors,   or  their  commissibners 
foresaid;  jn  favoub,  and  for  new  infeftments  of 
the  same,  to  be  given  and  granted  to  the  said 
B  and  his  foresaids,  heritably,  but  ii£i:(e£mabls 
always,  in  terms  of  the  clause  .of  reversion  after 
inserted;  acts,  instruments  and  documents  in 
the  premises  to  take,  and  generally  every  other 
thing  thereanent  to  do  which  he  could  have 
done  himself,  had  he*  been  personally  present, 
or  which,  to  the  oflSce  of  procuratory  in  such 
cases,  is  known  to  belong;  all  which  he  pro- 
mises to  hold  firm  and  stable :  Which  i-ands 
and  others  above,  disponed,  with  the  present 
wadset  right  of  the  same,  and  infeftments  to 
follow  hereupon,  the  said  A  binds  and  obliges 
himself  and  his  foresaids,  to  warrant  to  the 
said   B  and  his  foresaids,   during  the  not*re- 
demption,  to  be  free  from  all  burdens  and  in- 
cumbrances,  and  grounds  of  eviction  whatever, 
at  all  hands,  and  against  all  mortal :  And  fur-^ 
THER,  the  said  A  binds  and  obliges  himself 
and  his  foresaids,  to  free  and  relieve  the  said 
B  and  his  foresaids,  o^  all  cess,  ministers*  sti- 
pends, schoolmaster's  salary,  and  ail  other  pub- 
lic and  parochial  burdens  payable  for  the  said 
lands  preceding  the  term  of  ; 

the  said  B  and  his  foresaids  being  bound  to 
free  and  relieve  the  said  A  and  his  foresaids 
of  the  same,  for  all  years  and  terms  thereafter 
during  the  not-redemption  of  the  lands  and 
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others  foresaid :  And  further^  the  said  A, 
by  these  presents,  not  only  assigns  and  dis- 
pones to  and  iri  favour  of  the  said  B  and  his 
foresaids,  the  whole  ^rits — (Here  insert  an  as-' 
signatum  to  the  title-deeds^  and  to  the  rents,  with  a 
clause  of  warrandice j  tfie  title-deeds  at  all  handsp 
and  the  rents  against  all  facts  and  deeds')-^ 
And,  in  the  event  that  the  said  B  or  his 
foresaids  shall  hereafter  incline  to  have  the 
said  sum  of  L.  REPAtD  to  them,  rather 

than  to  retain  the  right  hereby  constituted^ 
THENi  and  in  that  case,  the  said  A  binds 
and  OBLIGES  himself  and  his  foresaids  to  make 
payment  to  the  said  B  and  his  foresaids,  of  the 
said  sum  of  L.  ,  at  the  said  term  of  Mar^ 

tinmas  ,  or  ^  any  other  term  of  Whit- 

sunday or  Martinmas  thereaftei%  upon  the  pre- 
monition of  sixty  days,  to  be  made  by  the  said 
B  and  his  foresaids  to  the  said  A  and  his  fore- 
saids, personally,  or  at  their  dwelling-places, 
in  presence  of  a  notaiy-public  and  witnesses ; 
with  the  sum  of  L,  money  foresaid,  of 

liquidate  penalty  in  case  of  failzie,  and  the 
lawful  interest  of  the  said  principal  sum  from 
and  after  the  term  at  which  payment  shall  be 
required,  during  the  not  payment  thereof: 
And,  on  the  other  part,  the  said  B  hereby 
i<0T  ONLY  DECLARES  that  the  Said  lands  anS 
others  shall  be  redeemable  from  him  ^od 
his  foresaids  by  the  said  A  and  bis  foresaids, 
*^  VOL.TL    ...  .a  .... . 
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iQ  terms  of  tbe  clause  of  »vemoir  after  St^ 
snorted ;  but  also  binds  and  obliges  himself 
and"  bis  &resaids>  on  payment  and  consig- 
Mtion  as  aforesaid  of  the  foresai4  sum  of 
L»  ,  with  any  interest  or  expenses  that, 

njay  be  dtie  therenponv  to  grant  and  deli- 
v£R  to  tbe.  said:  A  and^  his  foresaids^  sa.  sufficient 
formal  as2d  legal  jtEKUKCXATioN  of  the  said 
Ibnds  and  others  b^ore  disponed,  and  of  this, 
present  wadset^,  andi  of  all  infeftments*  whicb 
may  follow  hereupon,  containing  ail  cjaiises^ 
necessary  for  tbe  extinction  of  t&e  same,  ani>' 
£[>r.REiNV£STi»o  and  reestablishing  the  right 
of  the  said^  l&nds^  and  others  in  the  person  of 
liie  said  A  and  his  iftu'es^ids r  And  further^ 
it  is  hereby  specially  provided  and  agreed 
:to  by  both  parties,  that  the  said  B  and  his^ 
ibresaids  shdh  not  be  accountable  to  the  said  A 
or  his  foresaids  for  their  intrcmus«ion»^with  the* 
sents  or  profits  arising  frcMa  the  subjects  here^ 
by  conveyed,  dturingrthenot  redemption  there* 
oJTy  it  being  the  intention  of  the  partles^  that 
thia  dlall'  be  a  proper  w^daei'^  Then  ^tloiwsa 
clause  of  registrutkm  jot  diligence^  a  precept  qf^ 
easmcg  and  testing  clause.  J^^-lUhi^  precept  will: 
j^  in  tbe  form;  of  ti&e  precept  in  the  Gratimox:^ 
diq>08ition,  witb  tKis^  clange,::  iSiat  zSttt  the 
delivery  of  syn^lt  you.  say-**-  and  ell  othei^ 
'symbol!  necessary ;>  iuT  rbdbbmable  al* 
*  w ATSy^  and  uttdf  r  reversion,  in  manner  fol- 
'* lowing:/  That  xt  Ta  sat^  fvmei^itkinoy  ^ik 
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is  hetdbry'  ek{Mie8ttly  FROtidBi^  an  &  dsclar^ 
jsir^  tfadt  the  said  land^  sniA  dthi^rs  diall  be 
REDEEMABLE  by  the  sidd  A  aiid  hi^  hdirs  and 
successors,  firom;  the  said  B  and  hi$  foresaid^^ 
by  making  payment  to  the  said  B  or  his  fbre^ 
saids  of  the  foresaid  sUm  of  L.  ,  at  thd 

term  of  Martinmas  ^  ^  dr  at  any  other 
term  of  WbHitoaday  or  'Martinmai  thereat- 
ter»  upon  premonition  always  of  sixty  days^ 
to  be  made  by  the  said  A  or  hid  foresaids  to 
the  said  B  or  his  forei&aids^ /personally  or  at 
their  dweiling^^places^  if.  within  Scotland  at 
the  time }  and,  if  forth. tiiereo^  at  the  mar- 
ket-cross of  ]£dinburgh  onlyi  iri  presence 
of  A  notary-public  and  witnesses  t  And^  in 
the  event  of  their  ahsteum  at  the  time  of^ 
redendptioni  \ct  df  :Uieir  tdftisal  to  Accept  of^ 
the  foresaid  iiUns^  by  ootiygnation  therectf 
in  the  hand^rof  tfae:treasujner  df  theBadk  (^ 
Seotbmd,  l0{^:niade fortheonyngdn  the  pe* 
rii  of  the  consigiier^  tjie  plaiie  oi^  r^idemptiah 
to  be  within  theo&ie  of.the  said  fisiakt 
Ako  the  said :  A  binds  himself .  and  im  fore* 
saids  to  make  the  writs  of  the  forced  lands 
and  others -fiirthcdming  to  the  said  B  and  iris 
foresaids^  whenever  they  ^all  have  iiecessary 
use  therefor^  on  iheir  receipt  and  obligement 
for  ;jisdislivery  Withia  a  rea^oifable  tim^  and 
under  a  suitable , penalty^ ? .  .And  tmtftnziL 
4>BCLARSN09  tfait  tfaesc  |lretenisi.  ot;  ^H  eit^ 
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*  tract  or  copy  of  the  sasine  to'  follow  hereupi. 
^  on,  is  and  shall  be  sufficient  for  using  the 
'  said  order  of  redemption ;  and  this  in  no 

*  ways  ye  leave  undone  j  which  to  do,,  the 
^  said  A  commits  to  y(Hi,.'  &c. 


2.  the  Improper  Wadset. 

The  characteristic  of  the  im{)roper  wjaed- 
«et  is  the  security  which  it  a£R)rds  to  die 
"(wadsetter  fot  his  principal  sum  and  inter^t^ 
however  insufiicieiit  for  that  purpose  the  an- 
nual produce  of  the  estate  may  be ;  whereas 
the  proper  wadset,  as  I  have  formerly  remarks- 
ed,  gives  the  estate  to  the  wadsetter  in  place 
ef  his  money ;  and,  imtil  requisition  is  made, 
he  continues  ta  enjoy  the  rents  of  the  estate 
as  an  equival^it  for  his  intei^est,  whatever 
these  rents  may  amoitnt  to,  whether  more  or 
less  than  the  legal  interest  of  die  wadset  sum. 
Whenever,  therefore,  it  appears  that  the  wad- 
setter runs  no  risk,  but  is  entitled  to  his  full 
interest,  on  giving  allowance  for  the  rents 
drawn  by  him,  then  the  wadset  is  held  to  be 
an  improper  oxi^  \  yet,  according  to  the  re* 
^vdar  nodon  of  aiib  improper  wadset,  it  ought 
to  contun  a  back-tack  in  favour  of'  the  revers« 
er,  for  payment  of  a  rent  equivalent  to  the 
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interest  I  sbiill  give  examples  of  both  forms. 
I.  Of  a  wadset  which  appears  to  be  an  im- 
proper  one,  from  the  regulations  which  it  con- 
tsins  in  the  clauses  of  requisition  and  redemp« 
tion  ;  and,  2.  Of  an  improper  wadset  with  a 
Jback-tacL 

1.  In  the  first  of  these  the  form  is  the  same 
ynfith  that  which  has  already  been  given,  with 
the  following  alterations.  The  clause  of  requi- 
sition will  run  thus—*  And  in  the  event  that 

*  the  said  Bp  or  his  foresaids^  shaU  hereafter 

*  incline  to  have  the  foresaid  sum  of  L.  ,. 
^  with  the  interest  then  due  thereon,  and  such. 

*  expenses  as  may  Ibe  incurred,  repaip  to  them, 

*  rather  than  to  retain  the  i^ecurity  hereby  con-, 

*  stituted,  THE  said  A  9J^nds  and  obliges  hinpi- 

*  self  £^nd  his  foresaids,  to  pav  to  the  said  ^ 
^  and  his  foresaids,  tljie  siu4  sums^  principal, 

*  interest,  and  expepseg,  or  such  part  thereof 
^  as  shall  remain  unextin^gu^shed  by  the  intco* 

*  mission  of  the  said  B  or  hjis  fpresaids,  wit;h 

*  the  rents  and  profits  of  the  said  Jiands;  and 
'  that  at  the  said  term  of  Martini^^  , 

'  oratanyx)ther,tert^xof  Martil;lma3or\Vllitsun- 
*  day  thereafter,  on  premonition  of  sixty  days 
'  to  be  ma.de  by  the  said  B^  or  his  /oresaids,  • 
^  to  the  said  A,  or  his  foresaids,  in  presence  of 

*  a  notary-public  and  witnesses ;  and  in  case 

*  payment  shall  not  be  so  made,  the  said  A 
^  '3INDS  sax^d  OBLIGES  hknself,  and  liis  foresaids. 
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f  to  make  payment  to  the  said  B,  and  his  iattf 
f  «aids,  of  the  3ura  of  h.  gf  liquidate 

f  expenses,  with  annualrent  of  the  said  prin? 
5  cipal  sun?  thereafter  during  the  not-pay* 
f  ment  thereof  j  dcci^aijixno  airways,  that 
f  althougli  the  said  B  is  to  account  for  hi^ 

*  intromissions  with  the  rents  and  profits  of 
5  the  said  landsi  and  to  give  de4jiiction  there- 
f  of  out  of  his  claims  against  the  said  A, 
f  YET  this  shall  npt  infpr  an  obligation  on 
f  him  to  be  answerable  for  omissions,  or  fof 
f  the  solvency  of  tenants,  or  for  nqt  doing  di^ 
f  ligence,  but  only  for  his  actual  intromis- 
'  sions,  after  deduction  of  all  charges,  and  ne- 
f  cessary  allowances  to  factors  and  other  ma- 
'  nagers,  which  he  may  h^ye  incurred  in  ma- 
fnaging  the  said  estate,  or  iij  recovering  th^ 

*  said  rents.  *  Then  the  deed  goes  on  to  thq 
obligations  on  the  creditor,  in  which  a  corre- 
sponding change  will  take  place,  thus — *  And 
f  ON  THE  OTHER  PART,  the  Said  B  hereby  cx- 

*  pressly  declareis,  that  the  said  lands  and 

*  others  abQyc  disponed,   shall  be  redeem- 

*  ABLE  by  the  said  A  and  his  heirs  and  as- 
f  signees,  from  the  said  B  and  his  foresaids, 
•;  by  PAYMENT  tO  them  of  the  said  sum  of 
f  L.  ,  AND  >yhole  JDygpne  interest  that 
'*  may  then  be  du(^  therepii,  with  any  expen- 

*  ses  incurred  by  tliem  in  making  thq  said  rents, 

*  mails  and  duties  effectual  j  at  least  of  such 
'  part  of  the  said  sums  as  shall  re^nain  diiq 
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^  ^ftd  unextinguished  'hy  £he  intromission  of 
"*  the  said  B»  <>r  his  feresaids,  with  the  rents  and 
'<  profits  of  the  lands  and  others  above  dispon« 
^  ed ;  AND  THAT  at  the  said  term  of  Martinmas 

*  ,  or  at  any  other  term  of  Matrtin- 

*  mas  or   Whitsunday  thereafter,   on  preme* 

*  nitron  always  of  sixty  days,  to  *be  made  to 
^  tlie  said  B  and^iis  ^eesaids,  personally,  or  set 
^  his  dwelling-place,  >f  ^iiTHiN  Scotland  at  the 
^  time,  OR,  IF  FORTH  thereof,  at  the  market^ 
••  cross  of  Edinburgh  only,  in  presence  of  a 
■^  notary^^ubUc  and  witnesses ;   and,  in  casd 

*  of  ABSENCE  or  ^REFUSAL,  that  the  foresaid 
'^.  sums  be  consigned  in  the  hands  of  the  trea^ 

*  surer  of  the  Barflc  of  Sc#{lmi4»  4)n  the  peril 

*  of  the  consigner,  for  the  lawful  redemption 

<  of  the  said  lands  and  others  above  disponed^ 
^  the  place  of  redemption  to  be  within  the  ofl 

*  fice  of  the  said  Bank;;  ^j^eclarino,  that  ^ 
^  copy  hereof,  er  of  the  instrument  of  sasine 

<  to  follow  herein,  ishaU  be  as  valid  and  effec- 
^  tuai  for.  using  the  said  order  of  redempti.on, 
'  as  if  a  particular  letter  of  reversion  were 

*  made  and  registered  apart.  ^  Then  follows 
an  obligation  to  renounce,  a  clause  of  regis^ 
tration  for  diligenc§»  a  precept  of  sasine  re- 
ferring to  the  .preceding  clause  q£  redemptioi^ 
^nd  a  testing  clause^ 

2.  The  other  case  of  the  improper  wadset 
^th  a  back-taok,  goes  on  in  the  same  form 
^th  that  of  the  proper  wadset,  down  to  the 
clause  of  requisition^  which  is  to  be  e:Kpr^ss€^ 
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in  this  manner.  -  «  And  in  the  event  that 
'  the  said  B  or  his  foresaids  shajll  hereafter 

*  incline  to  have  the  foresaid  sum  of  L. 

*  repaid  to  them,  rather  than  to  retain  the  se- 

*  curitjr  hereby  constituted,  the  s^id  A  binds 
'  and  obliges  himself  and  his  foresaids  to 

*  PAY  to  the  said  B  or  liis  foresaids,  the  said 

*  principal  sum  of  L.  ,  with  the  annual* 

*  rents  or  tack-duties  due  at  the  time,  arising 

*  from  the  tack  herein  after  contained,  with 

*  the  termly  failzi^s  that  may  have  been  in-* 
^  curred  by  the  failure  to  pay  the  same  at  the 
'  terms  specified  i^  the  said  lease,  and  that 
^  at  the  said  te^m  of  Martinmas  ,  or 

*  at  any  other  term  of  Martinmas  or  Whitsun- 
f  day  thereafter,  on  premonition  of  sixty  days, 
'  to  be  made  by  the  said  B  or  his  foresaids  to 
'  the  said  A  or  his  foresaids^  in  presence  of 
f  a  notary-public  and  witnesses  ;  and,  in  case 
f  the  said  A  shall  fail  to  make  payment  of  the 

*  said  principal  sum  at  the  said  term,  he  and 
<  his  foresaids  shall  be  further  liable  in  the  pay- 
^  ment  of  L*  of  liquidate  expense^,  and 
f  in  the  leg^l  interest  of  the  principal  sum  a- 

*  hove  mentioned,   from  the  term  at  which 

*  payment  shall  be  so  required,  and  during  the 

*  not  payment  thereof:  And,  on  the  other 

*  PART,  the  said  B  sets,  and  in  tack  an4 
^  AssEDATioN  LETS,  for  the  annualrent  or  year- 
f  ly  tack-duty  after  specified,  to  the  said  A* 
^  bis  heirs  or  assignees,  the  whole  lands  and  <v 
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thers  abave  described,  for  crop  and  year' 
9  and  in  all  time  Uiereafter  during 
the  not-redemption ;  with  power  to  them 
to  possess  the  same  as  fully  in  all  respects 
as  the  said  B  could  have  done  before  grant- 
ing hereof:  For  which  causes,  the  said 
A  hereby  binds  and  obliges  himself  and 
his  foresaids,  to  make  payment  to  the  said 
B  and  his  foresaids  of  an  annualrent  of 
L.  Stirling,  or  of  such  an  annual* 

r^nt,  less  or  more,  as  by  law  for  the  time 
shall  correspond  to  the  foresaid  principal 
sum  of  L»  IB  name  of  tack-duty ;  and 

THAT  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  at  Martinmas  ^ 

for  the  half  year  immediately  preceding  that 
term,  and  so  forth  thereafter  at  the  terms  a^ 
bove  expressed  during  the  continuance  of  this 
tack,  ivith  the  sum  of  L.  .  money  fore- 

said of  liquidate  penalty  for  each  term's  fail- 
ure  in  payment  of  the  said  tack-duty;  a^d 
FURTHER,  to  pay  the  cess,  feu*duties,  minis- 
ter's stipend,  and  schoolmaster!s  salary,  with 
all  other  public  or  parochial  burdens  imposed 
or  to  be  imposed  on  the  subjects  let;  pro* 
viDiNo  ALWAYS,  as  it  is  hereby  provided 
and  AGREED^  that  if  the  forementioned  tack- 
duty  SHALL  remain  due  for  two  whole  yebrs 
together,  then  this  lease  shall  ipso  facto  be- 
foiqe  VOID  and  null,  and  from  that  time  the 
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said  Bf  or  hig  for^aids,  dbaU  be  at  liberty  to' 
e}Qet  the  said  A,  <Mr  his  foresaids^  under  which 
irritancy  this  lease  is  granted,  and  is  to  be  ac* 
cepted  by  the  ^aid  A  and  his  foresaids,  and 
not  ^otherwise:  And  further,  the  said  B 
hereby  declares,  that  the  said  lands  and  o« 
thers  shall  be  redeemable  from  him  and  his 
foresaids  by  the  said  A  and  his  foresaids,  in 
terms  of  the  clause  of  reversion  after  insert- 
ed ;  AND  THAT  these  presents,  or  an  extract 
^  or  copy  <^  any  sasine  to  follow  hereupon,  is 
apd  shall  be  sufficient  for  udiig  the  said  order 
of  redempticm:  Aki>  further,  he  binds 
an4  OBLIGES  himself  and  his  foresaids,  on 
payment  or  consignation  as  aforesaid,  of  the 
foresaid  principal  sum  of  L.  f  with  the 

annualrent  or  tack-duties  and  termly  penal- 
ties payable  at  the  time,  and  of  the  expense 
he  shall  have  laid  out  in  completing  this  right, 
or  in  obtaining  decrees  against  tenants,  or 
doing  diligence  to  enforce  payment  of  the 
said  rents,  to  grant  and  deliver  to  the 
said  A  and  his  foresaids,  at  their  expense,  a 
sufficient  formal  and  legal  renunciation  and 
reconveyance  of  the  said  lands  and  others 
before  disponed,  and  of  this  present  wadset, 
and  of  aU  infeftmente  ^hich  may  have  foU 
lowed  hereon,  containing  all  clauses  neces« 
sary  for  extinguishing  the  same,  and  for  re« 
instating  and  re-establishing  the  right  of  the 
said  lands  in  the  person  of  the  said  A  and  hi^ 


^  foresaids  i  jlnd  both  parties  consENt  to 
*  the  registration  hereof,*  &c.-*-^rPiIigQiia(^— « 
Precept  of  Sasine,^Testing  daqse. 


In  completing  this  security^  mfeitmeat  may 
be  taken  on  the  precept^  and  that  may  be  eofi« 
firmed ;  or  resi^ation  may  be  made  on  iStie 
procuratory  of  resignation,  and  a  charter  of 
resignation  obtained^  in  the  same  way  as  in 
the  case  of  the  common  disposition  to  a  pur^. 
chasen  These  will  make  the  right  of  the 
wadsetter  a  public  on?  (  but  while  the  saana 
remains  UQ(onfirmed»  the  right  is  held  to  be 
base^ 

Sadne  tm  the  Wadset. 

The  sasine  differs  from  the  sasine  on  the 
common  disposition  in  the  following  particu* 
lars.-— Tlie  wadset  is  thus  narrated :  *  Having 
AND  HOLDING  in  his  hands  a  contract  of  wad* 
set  BETWIXT  A  and  B  on  the  one  and  o« 
THE&  parts  ;  whereby  the  said  A,  in  con- 
sideration of  the  SUM  OF  L.  ,  paid  to 
him  by  B>  sold,  alienated,  wadsetted, 
AND  disponed  to  B,  his  heirs  and  assigneesf 
whomsoever,  heritably,  but  under  reversion 
in  manner  therein  and  after  mentioned,  all 
and  whole,  &c«  but  redeemable  always 
t  ^n  maiiner  therein  and  after  specified :  That 
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'  IS  TO  SAY,  PROVIDING,  as  it  is  fjiereby  ex-r 

*  pressly  PRovibED  and  declared,  and  shall 

*  be  PROVIDED  and  declared  in  the  infdR> 

*  ments  to  follow  thereon,  that  the  said  lands 

*  And  others  shall  be   redeemable  by  the 

*  said  A,  and  his  heirs  and  successors,  from 
«  the  said  B  and  his  foresaids,  by  making 
^  payment  tp  the  said  B  or  his  foresaids  of. 
'  the  foresaid  sum  of  L.  »  at  the 
^  term  of  Martinmas  ,  or  at  any 
F  other  term  of  Whitsunday  or  Martinmas  there^ 

*  after,  on  premonition  always  of  sixty  days 

*  preceding  the  same,  to  be  made  by  the  said 
.^  A,  or  his  foresaids,  to  the  said  B  or  his  fore- 

*  saids,  personally,  or  at  their  dwelling-places,. 

*  if  .within  Scotland  at  the  time,  and  if  then 

*  forth  therecrf,  at  the  market^cross  of  Edin. 

*  burgh  only,  in  presence  of  a  notary-public 

*  ^nd  witnesses.  And  in  the  event  of  their 
•.  absence  at  the  time  of  redemption,  or  of  their. 
'  refusal  to  wcept  of  the  foresaid  sums,  by  con- 

*  signatjon  thereof  in  the  hands  of  the  trea- 

*  surer  of  the  Bank  of  Scotland,  the  place  of 
'  redemption  to  be  within  the  office  of  the  said 
f  Bank  fpr  the  time,  to  be  made  forthcoming 
«  on  the  peril  of  the  consignee.  '-^Clf  this  clause, 
as  commonly  happens,  is  contained  in  the  precept, 
it  is  not  taken  notice  of  here ;  and  you  proceed 
ihm) — *  And  the  said  A  thereby  boui«id  and 
^  obliged  him  to  infeft  the  said  B  and  his  fore- 
f  jgai^  in  the  said  lands  by  two  infeftments  and' 


^  manners  of  holding,  the  one  thereof  to  be 

<  held  of  the  said  A  and  his  foresaids,  and  the 

*  other  to  be  held  from  him  of  his  immediate 

*  superiors  thereof,  in  manner  mentioned  in 

*  the  said  contract  of  wadset,  as  the  same,  con- 

*  taining  procurator^  of  resignation,  precept  of 

<  sasine,  clause  of  reversion,  with  several  other 

*  clauses,  in  itself  more  fully  bears ;  which 
'  CONTRACT  OF  WADSET,  Containing  the  precept 
^  of  sasine  above  mentioned,  and  herein  after 

*  insert,  the  said  attorney  pMesekted  to  the 

*  said  bailie. '  f  The  form  is  the  same  mth  the 
sasine  an  the  charter  till  you  come  fe^— *  gave  and 
'  DELIVERED  to  the  said  B  heritable  state  anid 

'*  sasine,  actual,  real  and  corporal  possession, 

*  of  all  and  whole  the  lands  and  others  lying 

*  and  described  in  manner  foresaid ;  and  that 

*  by  delivery  to  the  said  attorney  of  earth  and 
^  stone  of  the  ground  of  the  said  lands,  and  all 

*  other  symbols  usual  and  necessary,  in  terms 
^  of  the  precept  of  sasine  above  inserted  in  all 

*  points;  to  be  held  as  aforesaid,  but  re- 

*  DEEMABLE  ALWAYS,  aud  uudcr  rcvcrsiou,  in 

*  terms  of  the  clause  of  redemption  particular- 

*  ly  above  specified;  whereupon,  and  upon  all 

*  AND  SUNDRY  the  premiscs, '  &c.— *in  common 
ibrm. 

This  sasine  completes  the  wadset-right,  and 

secures  it  as  a  base  right  holding  of  the  re-^ 

verser,  and  which  the  wadsetter  may  at  any 

time  raise  into  a  public  one  by  confirmation. 
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.1 :  : . .  JEiJcio A JReverdon. 

Wlien  the-  wadset  was  in  ifise,  ther^  was 
wmetiimea  •  bccaisibn  for  what  was  called  an 

*  eik  to  die  reversion*  ^ '  The  right  of  rever- 
fiiqri  entitles  the  reverser  or  proprietor  to  re- 
deern  the  lands  W  payment  of  a  certain  sum ; 
and  this  ^ik  is  an  addition  naade  to  the  sum 
which  must  be  paid  i>7  the  .reyeraer ;  so  that  in 
fact  ^  eik  to  the  r^ersion  ^constitutes  a  secu*^ 
ritj  to  the  liiTadsetter^  for  ai]ew:dd3t 

^  I,  A,  covsms^tLivoi  that  by  a  contract  of 
<  laradaet,  of  4ibite  the  day  of 

'  entered  into  between  B  arid  me^here  n&r- 

*  rateAe  xoaiset  ami  inJifinmdy^Avis  tuat  I, 

*  by  my  bond  of  date  the      <   day  of 

*  toiiM0:  and  aBLieiD  me^  my  heirs  and  succes* 
^  soii^  to  make  payment  to  tiie  said  B  of  the 
^  sum  of  L.  .  with  L»  df  liquidate 
^  penally  in  case  of  failure,  and  legal  interest  of 
fthesaid  principal  sum  from  the  date  of  the  said 
^bottdf  during  the  not«payment  there^}  and 
^  SBaiKO  that  the  said  B  is  desiroiis  to  be  ttecur* 

*  ed  in  manner  under  written,  therefore  I 
^  hereby  AiiD,  SIR  and  ACCUMULATE  the  foresaid 

*  sum  of  Iri  with  the  interest  and  penalty 
'  before  specified,  to  the  sums  contained  in  thor 

*  %adfiet-right  before  marrated  j  akd  I  do  heref 
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by  SUSPEND  and  co^^tikub  the  revxrsiow^ 
and  all  benefit  of  redemption  of  the  foresaid 
lands,  until  not  only  the  foresaid  sum  of 
L.  ,  before  specified,  contained  in  the 

said  original  wadset-right,  but  also  the  said 
SUM  of  L.  »  contain^  in  the  bond  last 

above  narrated,  be  fully  satisfied  and  paid^ 
or  coNsioNBO,  for  the  use  and  behoof  of  the 
said  B  and  his  foresaids,  in  manner,  and  upon 
the  premonition  contained  in  the  said  wadset 
right;  without  PUKjtJnict  always  to  the 
said  B,  and  his  foresaids,  to  use  all  manner 
of  eiKedution,  real  and  personal,  the  one  with* 
out  prejudice  to  the  other,  against  me  and  mj 
foresaids,  on  the  last  mentioned  bond,  for  the 
said  ^um  of  L.  ,  with  the  annualrenti^ 

and  penalties  foresaid,  in  the  same  manner, 
and  as  fredy  in  all  respects^  aa  if  these  pre* 
sents  had  not  beai  granted :  And  I  consent 
to  the  aBGisTRATioN  hereof  in  the  books  of 
Council  and  Session,  or  others  competent,  that 
all  execution  necessary  may  pass  hereon^  in 
form  as  ^eirs,  and  in  the  general  oft  patticU'^ 

lar  ILBOISTBR  <^aASINBSy  RBTBRSIONS,  &C.  foF 

pubHttttion ;  and  thereta  I  constitute^ '  &c. 
This  deed  is  not  mentioned  in  the  act  161 1; 
bnt^  in  practice,  it  is  recorded  in  the  register  of 
sasinesy  reversions,  &c ;  and  the  effect  of  it  jjs 
to  burden  the  reverser^s  right  even  in  the  {^er^. 
$Qn  of  a  singular  successor.  -♦  . . 
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•  *  i  \ 

^  0^  /i^<?  T»ansmfssion  of  the  Wadset 

.  •  *  i 

The  wadset  msty  be  the  subject  of  commerce 
as  much  as  any  other  heritable  property ;  and 
it  may  be  conveyed  either  befoire  or  after  sa^ne 
has  been  taken  on  \U 


«     ■    . 
Disposition  of  a  WadseU 

1,  B,  CONSiDERING  THAT,  by  a  CONTRACT  OF 

WADSET,  entered  into  betwixt  A  and  me,  of 
date  ,  the  said  A,  for  the  causes  there- 

in specified,  sold,  wadsetted,  and  disponed 
to  me,  my  heirs  or  assignees,  heritably,  but  un- 
der reversion,  in  manner  therein  specified,^  all 
AND  WHOLE  the  lauds  of  and  others  par- 

ticularly after  described,  as  the  said  contract  of 
wadset,  containing  an  obligation  to  infeft  a  me 
vd  de  me,  procuratory  of  resignation^  precept 
of  sasine,  clause  of  redemption,  and  sundry 
other  clauses,  in  itself  more  fully  bears:  In 
VIRTUE  of  which  contract  of  wadset,  and  pre- 
cept of  sasine  therein  contained,  I  was  duly 
.iNFEFT  in  the  said  lands,  conform  to  instru- 
ment of  sasine  in  my  favour,  dated  , 
sand  registered  :  And  now  seeing  that 
C  has  made  payment  to  me  of  the  sum  of 
L.           ,  whereof  I  acknowledge  the  receipt. 
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renouncing  all  exceptions  to  the  contrary ; 
THEREFORE  I  have  SOLD  and  disponed,  as  I  do 
hereby  sell  and  dispone,  to  and  in  favour  of 
C,  his  heirs  or  assignees,  heritably,  but  under 
reversion,  in  manner  specified  in  the  contract 
of  wadset  above  narrated,  all  and  whole— 
{here  insert  the  lands  at  length;  ffien  insert  an 
obligation  to  infeftf  mth  a  procuraUrry  of  resign 
nation,  as  in  the  wadset;  you  then  proceed  in  this 
mty) — And  further,  I  hereby  make  and  con^ 
STiTUTE  the  said  C  and  his  foresaids,  my  ces- 
sioners  and  assignees  in  and  to  the  principal 
sum  of  L.  ,  contained  in  the  said  con- 

tract of  wadset,  together  with  the  legal  in- 
terest of  the  same,  from  the  date  of  these  pre- 
sents, or  from  the  time  that  the  said  C  shall 
be  obliged  to  quit  the  possession  of  the  lands 
and  others  above  disponed,  to  die  said  A,  or  any 
person  claiming  in  his  right  in  terms  of  law;  and 
ALSO  IN  and  to  the  liquidate  penalty  corre* 
spondingto  the  principal  sum,  if  incurred,  with 
the  said  ccmtract  of  wadset  itself,  and  instrument 
of  sasine  following  thereon  in  my  favour,  whole 
heads  and  clauses  therein  contained,  with  all  that 
has  followed,  or  is  competent  to  follow  thereon; 
TURNING  AND  TRANSFERRING  the  premiscs,  from 
me  and  my  foresaids,  to  and  in  favour  of  the 
saidC  and  his  foresaids,  whom  I  hereby  surro- 
GATE  and  substitute  in  my  full  right  and  place 
thereof  for  ever;  with  power  to  him  and  them 
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to  intromit  with  and  uplift,  and,  if  necessary;  tb* 
pursue  for  the  sums  of  money  ahove  assigned  ;'^ 
to  grant  discharges^renimciations,  orconveyanv 
ces  thereof,  and  generally  every  other  thing 
to  do  in  relation  to  the  premises  that  I  might 
have  done  before  granting  hereof;-  which  dis*- 
BosmioN  AND  ASSIGNATION  abovc  Written,  in- 
feftment  t^  follow  hereupon,*  and  wadset  sums 
hereby  conveyed,  I  bind  and*  ©blige  me  to 
WARRANT  to  the  said  C  and- his  foresaids,  from 
all  facts  and  deeds  done  or  to-^be  done  by  me 
in  prejudice  hereof.  And  wtrther,  I  hereby 
MAKE  AND  CONSTITUTE  the  Said  C  a«d  his 
foresaids  to  be  my  cesdoners  and'  assignees  in 
AND  TO  the  rents  and  profits  of  the  saiftlands ;: 
and  that  from  and  afler  the  tcrnii  of  , 

which  is  hereby  deelared.  to  be  the  term  of  th^ 
said  C*^  entry  to  the  said  subjects,  and  in  all 
time  coming  during  the  not-redemption  there- 
of; surrogatino  hereby  and  substituting 
the  said  C  and*  hit  foresaids^  in  m^  Ml  right 
and  place  of  thepreihtses^  and  which,  assigna** 
tion  I  oblige  me  to  warrant  firom  my  owa 
proper  facts  and  deeds  only;:  and  ifaave  here- 
with delivered  up  to-the  said  C  the  said  con* 
tract  of  wad^,  and  infefhDentfollolring  there- 
on, of  the  respective  dates  above  written :  An» 
I  consent  to  tha  registration  hereof  in  the 
books  of  Coundl  and  Session,  or  other  Judges^ 
books  competent,  therein  to  remain  for  preser*^ 
Vition  y  ftnd  thereta  constxtuisb 
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MY  PROCURATORS,  fee.    And  furtKcr,  I^ 
hereby  D£sir£  and  require  you  ^ 

jointly  and  severally,  my  bailies, '  &c; — (In  tha 
precept  of  sasine^  you  will  add,  "  but  redeem- ^ 
able  always,  *'  as  in  the  precept  contained  in . 
the  wadset-right.) 

This, is  the  form  of  the  conveyance  of  the 

jproper  wadset,  and  from  it  the  conveyance  of 

the  improper  wadset  may  be  easily  framed; 


3.  Of  the  Extinctibh  of  the  Wadset: 

Having  thus  ekplained  the  forms  of  the  cori-s^ 
^dtudon  and  transmis^on  of  the  vvadset  rights 
with  a  degree  of  attention  morfe  than  Sufficient,' 
I  km  afraid,  for  the  present  state  of  that  ietd^i 
I  shall  now  explain  the!  means  by  vvhich  it  is 
discharged*  This  is  done  either  by  the  reverser^ 
or  by  the  Wadsetter,  for  either  6^  tJiem  is  pos- 
sessed of  the  theans  of  extinguishing  the  wad* 
set  I'hus  the  reverter,  m  terms  of  the  clause 
of  reversion,  may  redeem  the  lands;  or  the 
wadsetta:,  proceeding  on  the  clause  of  re^isi* 
tion,  may  enforce  payttifent  of  the  w3Jset  sum*. 
These  are  the  foriiis  of  the  legal  dissoludcn  of 
thb  right;  a(nd  it  ma?y  also  be  6:&tbgilish6d  by  the 
Toluatary  agreea>pnt  of  the  pji^iies,  the  reversft 
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maldng  payment  of  the  wadset  sum  to  the  wad- 
setter, and  the  wadsetter  reconTeying  dxe  pro-- 
petty  to  the  reverser. 

In  order  to  explain  this  more  ctearly,  I  shalF 
first  suppose  that  the  reverter  is  dlsdrous  of  ob- 
taining access  to  his  estate,  and  I  shall  give  the 
forms  by  which  this  is  to  be  enforced ;  these 
will  be  followed  by  the  forms  proper  to  be 
ased  where  the  parties  agree  to  settle  the  mat- 
ter exti:ajudicially.  I  shall  suppose,  that  the 
moTcment  is  made  by  the  wadsetter,  and  that 
he  is  to  recover  l^s  money  under  the  clause 
of  requisidon* 


1.-  Form  of  tbe  Extinction  of  the  Wadset  by 
Premonition  and  Consignation. 

The  reverser  grants  a  procuratory,  empower- 
ing a  person  to  appear  for  him,  and  to  pre- 
mohish  the  wadsetter  to  pay  or  consign  the  re^ 
demption  money^  dius» 


Procurator^  qf  Premonition^  ^c^ 

:  .J,;A#   dp  herjeby  caNSTiruT^  and  appoint 

>  jointly  an^ 
severally,  to  be  my  procurators,  for  me  and  in 
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nrf  nsmey  to  pus,  and,  in  presence  of  a  m>tsLry* 
public  and  witnesses,  premonish  B»  personally, 
^r  at  his  dwellingplace,  on«— -— next,  between 
ihe  hours  of  -.  and  »  ,  to  attend  within 
the  office  of  liie  Bank  of  Scotland  in  Edinburgh, 
the  place  of  redemption  specked  in  the  con* 
tract  of  wadset  ^i^^  mentioned,  and  t^bre  to 
kECEiTE  from  me,  or  my  procurators  in  my 
najQiie,  p^m^it  «f  L.  ( Tkis  is  Reform  (^ 

^proper  wadset :;  but  when  it- is  an  improper 
wadset  on  which  &ie  consignation  is  to  take  place, 
ihe  other  sums  nmst  also  be  mentioned  j  and  this 
will  be  governed  hy  the  terms  of  ike  douse  qf  re- 
dempthny^^v  dei^ivcssng  to  me  or  tfaiegsL  a  va»> 

lid  RENUNCIATION  and  grant   of  RBD£MPTION 

of  the  following  subjects,  viz.  all  ^smd  wholr 
"^here  describe  the  lands)^^vmxn  lands  and  o- 
tfaers  were  di^oned  and  wadsetted  hy  me  to 
the  sajd  B,  by  a  contract  of  wadset  eiaiter^d  in* 
to  betwixt  him  and  me,  of  date  the  % 

By  which  coi^tract  it  is  declar^  that  the  said 
lands  and  others  shall  be  redeemable  from 
him  and  his  foresaids,  by  me,  my  heirs  and  suc- 
cessors, in  terms  of  the  clause  of  reversioa 
therein  cpntained^  and  that  the  said  contract 
of  wadset,  or  an  extract  of  the  sasine  following 
thereon  in  favour  Qi  the  said  B«  s9all  be  suj& 
£cient  for  usino  the  said  order  of  redemption  ; 
And  further,  to  premonish  the  said  B,  that  I 
shall  then  be  ready  to  fulfil  the  whole  articles 
incumbent  on  me  by  the  said  contract  of.  wad- 
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set :  And  FcrRTHfiR,  I  hereby  empower  my  said 
procurators,  jcnntly  and  severally,  to  apj^eab 
at  the  time  and  place  before  written,  and  to  c^ 
fer,  or  to  deliver  to  the  said  B^  the  foresaid 
$um  of  L.  OK  his  granting  the  renunda-^ 

tion  before  written;  and  in  case  of  his  absence, 
or  of  his  REFUSAL  to  BECEivB  the  said  sums,  and 
to  JEtENOUNCE  the  foresaid  wadset  and  infeftment 
thereon,  then  to  consign  the  same  in  the  hands 
of  the  Treasurer  of  the  Bank  of  Scotland ;  and 
to  protest  that  the  foresaid  lands  may  be  held 
to  be  duly  redeemed,  in  terms  of  the  clause  of 
redemption  above  mentioned;  and  thereupon  to 
take  instruments,  and  to  do  every  thing  in  the 
premises  which  I  could  do  myself,  if  present, 
OR  that  to  the  office  of  procurator  in  such  cases 
belongs :  And  I  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or 
others  competent,  therein  to  remain  for  pre- 
servation ;  and  for  that  effect  qonstitute 

FRocukATORs,  &c.    In  WITNESS  whercof,  &c. 

In  yirtup  of  this  prpcuratoiy,  a  persop,  iq 
name  of  the  reverse^r,  goes  to  the  wadsetter^ 
attended  by  a  notary  and  two  witnesses,  more 
than  9ixty  days  before  the  term  of  redempdon, 
and  reads  over  a  schedule  of  premonition^  and 
leaves  it  for  him— (the  form  of  it  corresponds 
precisely  with  the  following  instrument) ;  and 
\h;3X  being  read  oyer,  he  take§  instrj^ments  ii^ 
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uliDe  Imads  of  the  notary.     The  instrament  Dar* 
mating  this  procedure,  is  in  these  term$« 


instrument  of  ipremoniliont  ^c. 

At  y  t^the  first  day  of  March 

In  pr£S£nc£  t)f'ine  notary-public,  and  witness- 
<€$  subscribing,  compeared  personally  M,  as  pro* 
curator  for  A,  in  virtue  of  a  procuratory  in  his 
favour,  dated  ,  and  passed 

with  us  to  the  presence  of  B,  (or  to  hh  dwelUng^ 
b(ms€iin  the  ciiy,  ^  \f  he  is  not  to  be 

found, personally ^  or  to  ^e  market-cross  of  Edif^, 
burgK  if ^he  be  out /of  Scotland^  \  where,^  aftw 
reading,^an4  publishing  ^e  .foisesaid  procuratOi^ 
ry,  and  4;he  contract  of  wadset  after  mention^ 
ed,  he  pr£monish£o  thevSaid  B  to  attend  on 
the  'day  of  -« — -,  .betv^een  the  hours  of 
. ■■■■■/  and  — — ,  within  the .ojBBoe  4)f  the  Bank 
of  Scotland  at  Edinburgh*  there  to  receive 
from  the  ^aid  A, .  or  from  his  iprpcfuratprs  in 
his  ,name,  the  prindpal  sum  of  Jl^.  :, 

specified  in  the  clause  of  reversion  mention- 
ed in  the  contract  of  wadset  entered  into  be- 
twixt, the  said .  A  on  the  one  part,  and  the 
said  B  on  the  other  part,  of  date  v; 

And  :IIb  al«o  pr£Monish£;d  him,  that  the 
^id  A  was  ready  to  fulfil  the  whole  articles 
incumbent  on  him  by  the  sfiid  contract,  anjp 
jLEQuiRED  the.  said  B  to  sriko  with  himj  ^ 
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the  time  and  place  foresaid,  the  coKTRACt 
OF  WADSET  above  mentioned,  and  infefbnent 
following  thereupon,  with  a  sufficient  renun- 
ciation of  the  same  in  favour  of  the  said 
A,  and  hfs  heirs  and  successors,  all  to  be 
DELIVERED  UP  to  the  Said  A,  or  to  his  pro- 
curators in  his  nam6,  at  the  time  and  place 
foresaid ;  with  certification  to  the  said  B, 
if  he  fail  to  compear,  or,  compearing,  should 
refuse  to  grant  the  foresaid  renunciation,  and 
to  deliver  up  the  writs  before  specified,  then, 
and  in  either  of  these  cases,  the  said  A,  or 
his  procurator  in  his  name,  would  consign  the 
sums  of  money  before  mentioned  in  the  hands 
of  the  treasurer  c^  the  Bailk  of  Scotland,  in 
the  terms,  and  afler  the  form  and  tenor  of  the 
clause  of  reversion  above  mentioned,  in  all 
l^oiiits :  Whereupon,  and  upon  all  and  sun-* 
Dry  the  premises,  the  said  M  asked  and  took 
INSTRUMENTS  iu  the  hands  of  me,  m>tary-pub<» 
Kc.    These  thincs  were  so  done  at  ^ 

the  day,  month,  and  year  of  God  first  above 
written,  betwixt  the  hours  of  and 

,    IN  PRESENCE  OF 

and  9  witnesses  to  the  premises 

^cially  called  and  required,  and  hereto  with 
me  subscribing. 

This  instrument  is  signed  by  the  notary^ 
who  adds  his  short  doquet ;  and  it  must  also 
be  subscribed  by  the  two  witnesses. 


When  ihe  term-day  arrives,  if  the  wadset^ 
ter  shall  not  have  agreed  to  renounce,  consign 
nation  must  be  made  under  the  form  of  instni*' 
ment,  thus. 


Instrvment  of  Consignation. 

• 

At  Edinburgh,  the  day  of  , 

being  the  term  of  ,  in  presence  of 

me  notary  public,  and  witnesses  subscribing, 
COMPEARED  personally  M,  procurator  for  Aj 
in  virtue  of  a  procuratory  granted  by  him,  of 
date  ,  AND  PASSED  with  us  to 

the  office  of  the  Bank  of  Scotland  at  Edin- 
burgh, being  th^  place  of  redemption  specified 
in  the  contract  of  wadset,  and  there,  after 
READING  and  PUBLISHING  a  contract  of  wad- 
set,  dated 

by  which  the  said  A  disponed  and  made  over 
to  ^i  ALL  and  wjiole  (here  the  lands  are  de^ 
Scribed  from  the  contract) — heritably,  but  re- 
pE£M able  always,  on  payment  of  the  wadset 
sum  of  L.  ,  in  the  manner,  and  on 

tlie  premonition  required  by  the  said  contract 
of  wadset }  AND  ALSO,  after  reading  and  pub- 
lishing the  procuratory  above  mentioned,  and 
to  instrument  of  premonitibn,  taken  on  the 
flrst  day  of  March  last,  by  which  the  said  B 
was  PREMONiSHED  to  attend  at  this  time  and 


place,  there  to  receive  from  the  said  A,  or  his 
procurator,  the  principal  sum  of  L,  , 

as  specified  in  the  said  contract  of  wadset; 
AND  ALSO,  that  the  said  A  would  be  prepared 
to  fulfil  the  whole  articles  incumbent  on  him 
by  the  said  contract  of  wadset ;  and  R£QUirin6 
him,  the  said  B,  to  bring  with  him  the  contract 
of  wadset  above  mentioned,  and  infeflment 
following  thereupon,  with  a  sufficient  remin* 
ciatioii  of  the  same ;  and  certifying  him,  that 
on  his  failure  so  to  do,  the  money  would  be 
consigned  in  terms  of  the  clause  of  rever- 
^ion  in  the  said  wadset;  as  the  instrument 
6f  premonition,  taken  under  the  hands  of  X, 
ftot^ry-public,  of  the  date  foresaid,  in  itself 
rtiore  fully  bears:  And  after  reading  and 
ruBLisHiNG  of  these  writings,  the  said  M  num. 
bered  and  counted  out  the  money  due  to  the 
said  B  by  the  said  clause  of  reversion,  and  was 
ready  to  have  delivered,  and  actually  did  offer 
to  deliver,  the  same  to  him,  or  to  any  person 
in  his  name,  sufficiently  authorized  by  him, 
on  receiving  the  foresaid  renunciation :  But 
as  the  said  B  did  not  appear,  the  s^id  M, 
afler  having  waited  in  the  office  of  the  sai4 
Bank,  from  the  hour  of  noon  to  , 

DID  thereafler,  according  to  the  directions  of 
the  procuratory  under  which  he  acted,  con- 
sign, in  the  hands  of  the  treasurer  of  the 
]Bank  of  Scotland,  the  foresaid  wadset  sum  of 
J^  }  AND  PROTESTED  that  the  foresaid 
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JA^ds  and  others  should  from  thenceforth  be 
held  to  be  duly  redeemed  from  the  said  Bt 
his  heirs  and  successors ;  and  that  the  said 
A  might  have  full  access  to  the  unlimited  pos- 
isession  of  the  said  lands ;  and  that  the  said 
B  shall  be  liable  in  the  expense  incurred  in  the 
action  of  declarator  of  redemption  to  follow 
^ereop,  if  that  shall  be  rendered  necessary, 
and  in  all  damages  which  the  said  A  may  sus- 
tain from  the  said  consignation,  and  from  the 
said  B*s  not  renouncing,  in  terms  of  the  clause 
of  redemption  contained  in  the  foresaid  con- 
tract of  wadset ;  and  thereupon  the  said  M 
^ked  and  took  instruments  in  the  hands  of  me 
the  said  notary-public.  These  things  were 
§0  done»  at  the  place  of  redemption  before  spe- 
cified, between  the  hours  of  and  , 
day,  month  and  year  first  above  written,  be- 
fore  AND   IN   PRESENCE   of                                  aud 

witnesses  to  the  premises,  spe- 
dally  called  and  required,  and  hereto  with  me 
subscribing. 

This  instrument  is  signed  by  the  notary  and 
by  the  witnesses;  and  it  bears  evidence  of 
those  acts,  on  the  performance  of  which  the 
wadsetter,  in  terms  of  his  right,  is  bound  to 
reconvey  the  property  to  the  reverser.  A  re- 
Ipeipt  and  obligation  should  be  taken  from  the 


pei:s6ti  in  whose  hands  the  money  U  eonMgn- 
lid.     Jt  may  be  in  these  terms. 


'    ^      Receipt  for  the  Consigned  Mon^. 

I,  M  Ny  treasurer  to  the  Bank  of  Scotland, 
Acknowledge  that  M,  w  procurator  for  A,  has 
l^is  day  consigned,  in  my  handd,  the  siun  of 
L.  9  heing  the  consig;nation-money  ex^ 

pressed  in  the  clause  of  reversion  contained  in 
a  contract  of  wadset,  of  date  , 

entered  into  betwixt  the  said  A  ^d  B.  The  he* 
FORE,  JE  hereby  bind  and  oblige  me,  my  heirs 
and  successors,  to  make  the  same  forthcoming 
to  the  said  B,  or  to  whoever  shall  be  found  to 
fiave  right  thereto,  when  required ;  and  I  con- 
CkENT,  kc.'^Registration  Jbr  diligence  J  8^c. 

:  If  4e  ,«b««  .h.U  sd,  d«Une  .o  p^fc™ 
^e  gbligationj^  which  .are  thus  incumbent  oi^ 
him,  an  action  of  decl^tor  of  redemption 
taay  be  brought  against  him^  the  decree  in 
which  action  will  have  the  e£^  of  freeing  the 
estate  from  the  burden  of  the  wadset-right^ 
Hie  summons  is  in  these  terms. 
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Summons  qf  Declarator  of  RedcmpUon  of  a 

Wadset 

GfiORG£y  by  the  Grace  of  God^  of  the  U- 
nited  Kingdom  of  Great  Britain  and  Irelaiui^ 
King,  Defender  of  the  Faith,  To 

MESSEKGEES  ;at^ 

arms,  our  sheriffii  in  that  part,  jointly  and  seve- 
raUy,  spedaUy  constituteTg^eeting^  Whkb^- 
AS  it  is  humbly  meant  and  shown  to  us  by  our 
jLoviTE  A,  that,  by  a  contract  of  wad^t  en- 
tered into  betwixt  him  and  B,  he,  in  consider* 
ation  of  the  sum  of  L.  paid  to  him  by  B, 

wadsetted  and  disponed  to  the  said  B,  his  heirs 
and  assignees,  aix  and  whole— -(A^re  Ae  lands 
are  described^y^h^ritsbly,  3ut  redeemable  al- 
ways on  payment  of  the  wadset  sum  of  ,L. 
at  the  term  of  Martinmas  ,  or  at  any 

other  term  of  Whitsunday  or  Martinmas  there- 
after, and  that  within  ihe  Bank  of  Scotland's 
oi&ce  at  Edinburgh,  on  the  term  day,  if  a  lam- 
ful  day,  betwixt  the  hours  of  nopn  an4 

aftemooQ  c^  such  day,  upon  premonition 
always  of  sixty  days  preceding  the  same,. id  be 
made  by  the  pursuer  or  his  foresaids  to  .the 
said  B  or  his  foresaids,  personally,  c»r  at  AtSa: 
dwelling-places,  if  within  Scotland  at  the  time-; 
and,  in  the  event  of  their  absence  at  tbe  term 
of  redemption,  or  of  their  refusal  to  accq^  of 
the  foresaid  sum,  by  conaignatioar  thereof  in 


62 


WADSETS, 


the  hands  of  the  treasurer  of  the  said  Bank  of 
Scotland  for  the  time,  to  be  made  forthcoming 
on  the  peril  of  the  consigner :  And  it  is  by  the 
said  contract  declared,  that  a  copy  thereof, 
or  of  the  instrument  of  sasine  to  follow  there- 
on, shall  be  as  valid  and  efiectual  for  using  the 
said  order  of  redem'ptiok,  as  if  a  particular 
letter  of  reversion  were  made  and  registered 
apart ;  as  the  said  contract'  of  wadset,  contain- 
ing procuratory  of  resignation,  precept  of  sa- 
sine, with  other  usual  and  necessary  clauses, 
in  itself  more  folly  bears:  That,  in  virtue  of 
the  precept  of  sasine  contained  in  the  said  con^ 
tract  of  wadset,  the  *  said  B  was  infeft  in  the 
said  lands,  as  appears  from  the  instrument  of 
sasine  following  thereon,  dated  ,  and  re^ 

corded  :  That  M,  as  procurator  for  the 

pursuer,  under  a  procuratory  of  date  , 

passed  to  the  presence  of  the  said  B,  upon  the 
day  of  ,  and  premokished  him  to 

appear  on  the  day  of  then  next,  with-^ 
in  the  office  of  the  Bank  of  Scotland  at  Edin- 
burgh, there  to  receive  from  the  said  A,  or 
from  h»  procurator  in  his  name,  the  said  sum 
of  K  ,  specified  in  the  clause  of  rever- 

sion contained  in  the  contract  of  wadscit  above 
memjoned ;  and  also  ReQtiiREb  hiih  to  bring 
with  him,  at  the  time  and  place  foresaid,  the 
contract  of  wadset  above  mentioned,  and  iiv 
feftment  following  thereupon,  with  a  sufficient 
reQunciatioii  of  the  same  in  fiivour  of  &e  saidr 


l^ursuer  and  his  heirs  and  successors;  aU  to  be 
delivered  to  hin)»  or  to  his  procurator,  at  the 
time  and  place  foresaid ;  with  certification 
to  the  said  B  if  he  failed  to  compear,  or,  com* 
pearing,  should  refuse  to  grant  the  foresaid 
I        renunciation^  and  to  deliver  up  the  writs  be- 
fore  specified,  then,  and  in  either  of  these 
cases,  the  pursuer  would  consign  the  sum^  of 
money  before  mention^-  in  terms  of  the  said 
clause  of  reversion,  as  an  instrument  of  pre* 
monition,  of  date  foresaid,  under  the  hands  of 
X,  notary-pubHc^  more  fully  bears:  That,  agree** 
Hi     ably  to  the  premonition,  the  said  M,  prociuatar 
foresaid,  compeared  at  the  said  hour  of 
noon,  on  the        day  of         last,  being  a  law- 
ful day,  and  that  within  the  said  oflSce  of  the^ 
Bank  of  Scotland;   and  there,  afler  read* 
•iNG  and  publishing  the  contract  of  wadset 
above  mentioned/  the  procuratory  under 
which  he  acted,  and  the  instrument  of  pre-^ 
mon>tion  taken  on  the  said  1st  of  March  Istot, 
he  NUMBERED  and  counted  out  the  money  due 
to  the  said  B  by  the  said  clause  of  reversion^ 
and  was  ready  to  have  delivered,  and  actually 
did  offer  to  deliver  the  same  to  hint,  or  to  any 
person  in  his  name,  sufficiently  authorized  by 
him,  on  receiving  the  foresaid  renunciation: 
But  as  the  said  B*  did  not  appear,  the-  said 
M  having  waited  in  the  siud  office  froni  the' 
honv  of  noon,  to  0  he  there* 


i^ler,  in  obedience  to  iJ^^  dif^c^i|3  of  the  pre- 
curatory  under  which  he  acted*  oqn&kon£P  in 
the  hands  of  the  tjreasur^r  of  the  Banfc  of  Scot- 
land the  foresaid  ^fidset  su|!i  of  Li»  ;  ako 
PROTESTED^  that  t^e  said  lands  aod  others  should 
from  ttienceforth  be  he^  to  be  duly  rid^ sjti «d 
from  the  said  B»  his  heirs  and  sucqessors,  and 
that  the  pursuer  mgkt  havo  Cull  ^oess  to  the 
unlimited  poss^sjqfn  thereof;  ;and  that  the 
said  B  should  be  liable  for  .^e  expense  tncu]> 
red  in  the  adim  of  declarator  of  redemption  to 
follow  thereon,  if  that  action  should  be  rendec- 
ed  necessary,  ak.d  in  all  dumages  .whidi  the 
pursuer  may  sustain  from  tlie  said  eonsigna1iQn» 
and  from  the  said  B's  tiot  renouncing,  in  terms 
of  the  clause  of  redemption  contained  in  the 
said  contract  of  wads^  as  an  instrument  of  re- 
demption und^  the  bands  of  :  ,  notary;- 
pnblicy  of  d^^t^  the  Sfaid  day  of  .  ,  more 
fully  b^^s:  THEtJ&F0it£:»  it  ouqht  and- should 
be  FOUND  and  pECLARsn,  by  decree  of  the 
Lords  of  our  Council  and  Sessicar,  that  the  ^re^- 

said  ORDER  pf  REDEMPTION  WaS^duly  BITLVILI^' 

£D  by  the  pursuer ;  and  consequently,  that  the 
said  REAi'  RiQHT  and  infeftment  above  nar^ 
latqd  is  legally  fiXTiNOXJisHED^  and  that  thf 
lands  ai]yd  estate  above  m^itioned  are  duly  and 
^AWFULLY  R£DfiRM£Dt)f  the  Said  wadset  sum  of 
I^*  .  >  and  .purged  and  jdhsbu  rdened  ^c^  the 

stmet  as.fvlly  and  freely  in  all  respects  as  if  thd 
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said  contract  of  wadset  had  hever  been  grant-^ 
ed,  AND  the  said  infefhaent  had  never  been 
taken  i  oa^  ^  if  ^  ddender  had  granted  to 
the  pursuer  a  VaHd  and  ample  discharge  and 
renunciaktioti  o£  the  said  wadsiet^  and  reftonvey* 
ance  of  the  ssiii  waidset  laiids :  Furtrer,  that 
the  pursu^  is  nb  longer  liable  for  any  piart  of 
the  said  debt,^  or  stcc&utitable  for  the  appHca^ 
tion  thereof^  an 2>  that  he  is  entitled  imnie^i^ 
diately  to  entet";  and  peaceably  to  possess  and 
enjoy  the  ft^enid  fa^tids  and  estate^  and  to  disk 
p€»e  thereof  as  fr^ly,  and  in  th6  saine  inanner^ 
is  he  coldld  have  dtim  before  granting  tiie  said 
wadset  rights  and  that  the  said  B  should  be 
decerned  and  ordaiiied,  b)  decree  foresaid,  in- 
Stantly  to  ffit  and  remove  from  the  said  sub<« 
jettS^  and  to  fesfve  them  vmd  and  redd  to  the 
purstier  and  his  fbresaidis ;  a$  also^^  t6  eitequt^ 
atid  deliver  to  the  pursuer  «  di^tiim  and  re. 
<^onveyance  of  the  said  v^adset  Imdi  oo9celve4 
in  favour  of  him,  his  lieirs  and  asagnee%  atd 
containing  a  ptocuratory  of  resignaticm^  4nd 
precept  of  sasinej  with  all  clauses  necessid^y  foir 
enabling  the  pursuer  to  obtain  himself  fu%  re-* 
invested  in  the  said  subjects  holding  of  his  for- 
mer superior  thereof.  (This  is  tliejbrm  wher^ 
the  wadset  hoMs  ef  /ftr  ret^ner^s  superior ;  Imf 
xiokere  it  holds  base  cf  ffie  reverser  ^mself^  it  mjl 
be  Tiecessary  to  say^  *  a  reconveyanrce  of  the  said 
*  wadset  lands!)  conceived  in  favour  ^  \iva%y  his 
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^  heirs  and.  assignees,  and  containing  a  proctr^ 

*  ratory  of  resignation  ad  remanenUam^  witb 

*  every  other  usual  and  necessary  clause ')  r 
And  further,,  he  ought  and  should  be  de- 
cerned and  oRDAiNEDr  by  decree  foresaid,  to 
make  payment  to  the  pursuer  of  the  sum  of 
la.  50  Sterling,  or  such  other  sum^  &c..  as  the 
eocpense  of  process  and  extract  (the  usual  style 
of  a  summons)^  an  d^  that  after  llie  form  andr 
tenor  of  the  said  contract  of  wadset^  clause  of 
redemption  therein  coirtaii^d,  and  other  writ» 
^bove  narrated,,  laws  and  daily  practice  of  Scot^ 
land,  used  and  observed  ift  the  like  cases,  in  all 
points. 

Our  will  is  hereforb  (in  common  farm  J. 

This  summons  must  be  executed  agsunst  the 
original  wadsetter^  if  he  be  i»  life*     In  the 
event  of  his  deaths  and  where  his  heir  is  enter- 
ed, it  must  be  executed  against  the  heir ;  but 
\       where  the  heir  is  unentered,  a  distinction  has 
been  made  betwixt  the  case  where  the  wadset 
has  been  held  base  of  the  reverser,  and  where 
it  has  been  held   of  the  reverser's  superior, 
Mr  Erskine,  B.  2.  tit.  8.  §  21,  on  the  autho- 
rity of  Lord  Stair,,  lays  down  the  rule  in  these 
terms.     *  According  to  the  reason  of  this  rule^ 
*  (Lord  Stair,  B.  4.  tit  5.  §  3.)  the  action  of 
.   ^  deckurator  may,  in  wadsets  holden  base  of  the* 
^  reverser^  be  prosecuted  against  the  wadsetter  & 


*  lieirj  withoitt  charging  him  to  eritefi*  bfecause 

*  the  libeU  in  such  action^  cbnttins  nothing 

*  personal  against  him;  Seeing  the  sentence  de-^ 

*  claratory  of  itself,  relieves  the  reverser's  sa- 
^  sine  from  the  burden  of  thfe  wadset,  and  so 
'  restores  him  fully  to  his  former  fight  in  the 
^  lands.     But  when  the  wadset  is  holden  of 

*  the  reverser's  superior,  by  which  the  reverser 

*  is  entirely  divested,  the  scope  of  the  action  *% 
^  to  compd  the  defender  to  reinstate  him  in 
^  the  right  of  the  lands,  who,;  therefore,  must 

*  be  previously  charged  to  enter 'heir;'  without 

*  which,  he  cannot  be  in  a  capacity  to  transfer 
^  any  right  to  the  pursuer. !  It  was  under 
this  authority  that>  in  the  former  edition,  I  made 
the  distinction  which  is  here  laid  down :  And 
where  the  wadset  has  been  hdld  base  of  the  re^ 
verser,  and  the  heir  of  die  wadsetter  is  unenter- 
ed, I  stated,  that  the  declarator  might  be  exe- 
cuted against  the  h&r  without  a  previous  charge. 
But,  whatever  there  may  be  in  this  authority^ 
as  the  conveyancer  ought  not  to  execute  hisf 
deeds,  or  complete  the  .titles  of  his  dient  in 
such  a  manner  as  to  bring  out  questions  of  law^ 
he  will  rather  avoid  the  danger  of  a  question  by 
charging  the  heir^  even  when  the  wadset  has- 
been  held  base*  As  therefore,  the  heir,  wker? 
Ihe  wadset  has  beeo  held  of  the  reverse's 
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fieiior,  mmt  be  charged  to  eoter:  perhaps  &e 
prudeol:  plan  is  to  e^cteiul  tibia  rule  to  both 
easels  aoid  to  precede  the  summons  of  declara-- 
ter  of  redemption  by  a  charge  to  ester  heir^ 
.where  t^e  wadset  has  been  held  base^r  as  weft 
as  where  it  has  been  held  of  the  reverser's  su- 
penoflv 

Where5  again,  ^  wadiset  has  been  aold  by 
die  oidguiat  wadsetter,  it  is  necessary  to  caK,. 
sftot  cely  tius  pessoa  in  posaesskm^  but  die  Qn-- 
^md  wadsetter  qc  Us  heir* 

-^Tfae  decree  pronounced  in  ^is  action  haa 
dii^ventr  e^ectSi^  according  to  tiie  dtuadon  of 
dienghti  And,  uti  Where  the  wadset  has 
been  heitt  base  of  ^  reverser,  the  decree  of 
dedarafior  virtualLy  ^.dxirdens  the  sight  of  the 
re^MTser  j  for,  as  he  has  aM  along  stood  tnf^ 
in  the  lands,  whate^rer  puts  im  end  to  the  pow- 
erof  the  w^^dsetter,  must  virtually  rdnslate  him 
in  his  full  s%hlp»  Now,  the  decree  qf  decla^ 
r^tor  has  this  e&cl ;  and,  from  trhe  instiUQt  It  is 
pronounced,aiid  without  ent^ing  any  record,the 
power  of  the  wadsetter  b  aft  an  end,  and  he  can 
no  longer  ai&ct  the  wadset  lands  by  his  deeds,. 
^Idiough  the-  consequence,  na  doubt,  is  to  r&x* 
dtt  insecure  those  who,  trustkig  to  the  records,. 
:  may  transact  wid^  a  poison  appearing  to  stand 
ittfe&  in.  the  .wadset  lands..    This^  is  a  defect 
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tn  the  records ;  there  being  no  provision  foir  tite 
TecorcKng  or  publicafioh  of  the  decree  of  decla- 
rator of  redemptiGn  j  but  it  does  not  affect  Ae 
^ghts  of  the  reverser*     ErsL  B.  SL  tit.  a.  §  i4L 

2.  Where  the  wadset  has  btea  held  of 
the  reverser's  superior,  ther«  is  a  differ- 
ence ;  for,  by  this  title,  the  wacketter  eracu- 
ated  the  right  in  the  re^erser,  and  deprived 
him  as  comj^etdy  of  his  feudal  tide  to  the 
lands,  as  the  infeftment  of  an  act^il  praxhaser 
<:ould  have  done ;  and  therefore,  in  order  to 
reinvest  the  reverser,  he  must  hme  a  t&Mfmi 
of  the  feudal  right  in  his  person,  ^either  by  a 
conveyance  from  tlie  wadsetter,  of  from  his 
iieir,  or  by  decree  of  ^dju^cattoii  4k  iitipld- 
ment ;  on  either  of  whkh,  infeftment  in  his  fa- 
vour may  follow,  and  sd  feudally  reinvest  him 
in  his  property* 

These  observataons  will  sufficiently  point 
out  the  form  of  discharging  the  wads^,  where 
the  steps  ori^ate  in  the  reverser ;  and  it  only 
reniains,  under  this  head,  to  state  ia  what  man^ 
ner  the  wadsetter  may  recover  the  consigned 
sum,  whicbi  in  virtue  of  the  redemption^  is 
now  his  prbperty. 

The  receipt  of  the  person  in  whose  hands 
the  money  has  been  consigned,  and  the  decree 
pf  declarator,  sufficiendy  authorize  the  wadset** 
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jt^r  to  demand  and  discharge  die  sum  consign* 
ed.  But  should  it  be  necessary  for  the  wad-* 
setter  to  use  diligenpe  for  recovering  this  men 
ney,  the  follo\f  ing  is  the  form  of  the  letters 
^hich  will  b^e  raised  at  bis  instance. 


Homing  and  Poinding  at  the  instance  of  (lie  Wad* 
setter, for  the  Consigned  Money ^ 

'  George,  &c.  Whereas,  &c.  our  lovite  B, 
That  by  contract  of  wadset,  of  date  the 
-day  of  entered  into  betwixt  him  and  A,  the 
isaid  A,  in  consideration  of  the  sum  of  L.  Ster- 
ling paid  to  \va\  by  the  complainer,  sold,  wad- 
.SETTSD  A^D  pispOKED  to  tjhe  complainpr,  his  heirs 
and  .successors  heritably,  ynder  reversion,  all 
AND  WHOLE  th^  Jauds.  of  :  ,  as  the  same 

jare  more  particularly  described  in  the  said  con- 
tract; iqrHiCH  LANDS  were  declared  to  be  re- 
deemable by  the  said  A,  ipn  payment  to  the 
complainer  of  the  sum  of  L.  '  Sterling,  at 
the  term  of  Martinmas  ,  or  at  any  term 

of  Whitsunday  or  Martinmas  thereafter,  or  by 
coNsioiffATiON  thereof  in  the  hands  of  the  trea- 
surer  of  the  Bank  of  Scotland  for  the  time,  up- 
on premonition  being  made  to  the  complainer 
3ixty  dayis  ?  precedipg  the  term  of  redemption, 
in  presence  of  a  notary  and  witnesses :  That 
the  said  A  having  used  lawful  premonition  for 
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s^deeming  the  said  wadset  lands,  did,  upon 
the  day  of  last,  in  respect  of  the 

*complainer*s  absence,  consign  the  said  princi- 
pal sum  of  L.  in  the  hands  of  the 
treasurer  of  the  Bank  of  Scotland,  conformably 
to  an  instrument  of  consignation  under  the 
hands  of  notary-public ;  and  that  the 
said  treasurer,  by  his  receipt  and  obligation 
dated  the  said  day  of  last,  ac- 
knowledged tlie  said  sum  to  have  been  con- 
signed in  his  hands,  and  became  bound  to 
make  the  same  forthcoming  to  the  said  A, 
or  to  those  having  right  thereto,  when  requir- 
ed ;  and  that  the  said  A,  on  the  day 
of  last,  obtamed^a -decree  of  declara- 
tor of  redemption  of  the  said  lands  before  the 
Court  of  Session,  against  tlie  complainer,  by 
WHICH  decree  the  complainer  has  now  right  to 
tlie  said  sum  of  L.  Sterling,  consigned  ia 
manner  foresaid,  as  the  said  contract  of  wad- 
setiu  instrument  of  consignation,  receipt  and 
decree  of  declarator,  shown  to  our  Lords  of 
Council  and  Session,  have  testified.  Our 
WILL  IS  HERETO  RE,  that  yc,  lu  our  name  and 
authority,  command  and  charge  the  said 
treasurer  foresaid,  personally,  or  at 
his  dwelling  place,  to  make  payment  to  the 
complainer  of  the  said  principal  sum,  with  the 
interest  due  thereon,  after  the  form  and  tenor 
of  the  said  contract  of  wadset,  instrument  of 
^consignation,  receipt,  and  decree  in  all  points^ 
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within  six  days,  &e<    (Hie  rest  q£  the  style  if 
in  common  form.) 


2,    i'brwi  2^  /Atf  Voluntary  iExtjittctioti,  of  tie 

Wadset.       ■  ' 

I  come  now  to  those  deeds  bv  which,  in  the 
event  of  a  voluntary  setdement,  the  wadset 
right  is  to  be  extinguished ;  and,  in  this  re- 
ispect,  there  is  a  material  distinction  betwixt 
the  wadset  and  the  modem  heritable  security^ 
The  heritable  security  conveys  no  t^gh(  of  pro^ 
perty,  and  depends  entirely  on  the  existence  of 
the  debt.  When  the  debt  is  (extinguished,  the 
right  in  security  falls  j  but  the  wadset  right  is 
a  right  of  property,  which  diyests  die  grantor 
of  the  wadset  iu  a  greater  or  less  degree,  and, 
according  to  circumstance?,  requires  different 
forms  for  reinvesting  the  reverser,  or  freeing 
his  titles  from  the  burden  of  the  wadset. 

There  are  three  different  cages  that  may  oc- 
cur : — I.  The  wadset  may  rem^n  personal  j 
and  there,  a  simple  renunciation^  unrecorded,  li 
sufficient ;  ^  because,  as  long  as  a  right  renuuns 
*  personal,  it  may  be  effectually  renounced  by 
^  a  persona!  deed.  '     Ersk.  B*  2.  tit,  8*  §  17. 

2.  The  wadset  may  have  been  followed  by 
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iafeftmeut^  and  that  mfeftment  may  have  beeit 
eitha:  public  or  base.  Where  the  right  i$ 
base,  a  renundadon  of  the  wadset^  recorded 
within  the  60  da js,  in  terms  of  the  act  1 0  i  7^ 
will  e^ectually  extingiiish  the  wads^  f^^ 
This  appears  to  have  h&st^  cmginally  founded 
on  the  old  notipn  of  a  virtual  consolidation ; 
for,  according  to  tnoderh  ideas,  a  resignadon 
iui  remanentiam  of  the  wadsetter's  nght,  is  the 
more  regular  way  of  lestoring  the  titles  of  lh6 
reverser.  Mr  ^rskin^  says,  Ix  2,  dt  8,  §  l  ^^ 
f  That  when  the  wa[dset  is  h0l4en  pf  the  re- 
.*  verier,  ivM  usyal  to  insert  in  the  wadsetter^ 
f  renunciation^  ji  procuratory  for  resigning  ihh 
^  lands  to  the  superior^  gf^i^tor  cS  the  wadset 
^  ad  rcpumentiam;  and  after  the  slender  i^ 
f  made,  to  register  the  instrument  pf  re^igna- 
f  don,  together  with  the  renunciadpn,  In  th& 
^  register  of  sasin^  \  which,  without  any  new 
^  ihfdftment:,  exdnguishes  the  wadset,  and  con- 
f  sdidates  the  property  with  the  superiority 
^  in  the  reverser.  But  a  simple  renunciation. 
f  ^operly  registered,  has  the  same  effect,  even 

*  without  resignadon;   because  the  reyerserl 

*  wh6  IS  superior,  continues  infeft  in  the  lands, 

*  notwithstanding  the  wadset  with  which  the 
f  sasine  is  burdened ;  and,  consequendy,  as 
^  soon  as  his  sasine  is  discharged  of  that  bur- 
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*  den  by  the  wadsetter's  registered  renuncia-^ 

*  tion,  he  must  of  course  be  reinstated  in  the 

*  full  right  of  the  lands. '  For  diis  doctrine, 
Mr  Erskine  refers  to  Hope,  who  lays  it  down, 
lit.  6.  Of  Wadsets,  &c.  §  2,  that  *  If  the  wad- 
set be  ^ven  to  be  hoiden  of  the  dispone!, 
in  that  case^  so  soon  as  the  order  of  redemp* 
tion  is  used  and  declared,  there  is  no  peces* 
siiy  of  a  new  sasine  to  the  redeemer ;  but  it 
is  sufficient  that  the  wadset  haver  subscrive 
a  renuncia^on,  and  grant  the  lands  to  be 
law&Ily  rede^ned  }  and  the  ,reasoa  .where- 
'fere  there  is  no  necessity  of  a  new  sastne, 
is,  because  the  giver  of  the  wadset  was  ne* 
ver  dis-seased,  be  remaining  still  vassal  to 
his  own  superior;  but  allenarly  did  give  a 
base  sasine  to  be  hoiden  of  himsdf,  which, 
by  the  renunciation,  accresces  to  the  sasine 
and  infeftmeut  which  he  has  standing  in 
his  person,  hoiden  of  his  own  superior,  and 
is  in  effect  a  coi^olidation  of  the  property 
(which  was  wadsQt)  with /the  superiority, 
which  remained  in  his  person  unwadset  and 
undisponed. '     This  is  the  old  doctrine  of 

virtual  consolidation;  but  Spottiswood,  in  his 
observation  on  this  passage,  says,  that   '  the 

*  proper  and  formal  way  to  extinguish  such 

*  base  infeftraents,  is,  tQ  insert  irj  th?  r§nuA? 
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ci;»tion  a  procura^ory  of  resignation  of  tb^ 
lands '  in  the  hands  of  the  superior  (i.  e^  the 
grantor  of  the  wadset)  in  his  favour,  and 
ad  pfrpetuatn.  rem^nentiam^  to  the  end  the 
property  may  be  consolidated  with  the  su- 
periority for  ev« ;  ,  after  resignation  made, 
to  register  duly  tlje  reni}nciation  with  the 
instrument  of  resignation  ad  remanentiam^ 
which  not  only  extinguishes  the  wjidset,  but 
also  rerestablishes  the  free  and  ful|  right  of 
the  lands  in  the  person  of  the  ancient  pro- 
prietory ;  which  last  e^ect  the  renunciation 
♦  aJpfie  would  not  have  brought  about ':  Not- 
withstanding thi§  observation  of  Spottiswood's, 
Mr  Erskine's  opinion  is  well  founded;  not 
so  much  perhaps  on  the  principle  on  which 
he  has  put  it,  as  ffonj  the  effect  of  the  act 
1617;  for  that  act,  by  rendering  the  renun- 
xriation,  recorded  within  sixty  days,  a  discharge 
of  the  right  in  the  wadsetter,  virtually  frees 
the  titles  of  tl^e  reverser,  where  the  wadset 
has  been  held  base :  and  on  this  footing  we 
may  sjifely  receive  the  rule,  that  a  renunciation 
of  a  wadset  held  base,  and  duly  recorded  within 
sixty  days,  completely  extinguishes  the  wadset, 
JBut  here  it  is  necessary  to  attend  in  a  partis 
icular  manner  to  the  circumstances  under  which 
^is  ^enunciation  is  effectual ;   and  we  must 
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|>ercdve,  that  It  is  from  compliance  with  th(s 
requisites  of  the  act,  that  it  proves  a  dtschatge 
of  the  wadset  right :  A  renunciaticm,  then^fore, 

• 

where  the  reg^ation  had  been  omitted,  woiild 
he  ineffectual,  and  the  wadset  would  remain 
uticHscharged  Our  attenlron  is  mcxre  pard- 
icularly  called  to  this,  from  the  circumstance, 
diat  the  discharge  and  renunciation  of  the  mo- 
dern heritable  bond  is  in  a  different  dtuation, 
the  analogy  c^  which  might  be  apt  to  mislead 
tis»  The  discharge  of  tihe  heritable  security 
Is  a  discharge  of  the  debt ;  and  the  heritable 
^security  being  a  mere  accessary,  must  fall  with 
the  debt*  But  the  wadset  right  is  a  right  of 
property  which  is  hot  so  extinguished,  and 
.whicl^  requires  the  renunciation  to  be  record- 
ed in  term$  of  the  ad,  in  order  to  produce 
that  effect, 

We  must  obserre  then,  that  it  is  the  renun*- 
ciation,  when  duly  record^,  that  produces  the 
effect  of  extinguishing  the  wadset  held  base. 
But,  suppose  that  the  registration  has  been 
omitted,  what  is  $0  be  done?  The  answer 
is,  that  the  wadsetter^  by  a  resignation  dd  re^ 
mantnti&m^  iqust  restore  (he  propaty  to  th0 
reverser;  and  the  limtrument  being  recorded, 
the  rever$er  will  be  completely  reinvested  ift 
his  lands^    It  is  on  this  account  that,  in  the 


t  \ 
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renunciadon  of  a  wadaet  holdiog  baae,  a  pro« 
curatcoy  df  resignation  ad  remanentiam  is  in^ 
serted,  by  which  the  reverser  is  enabled  to 
complete  his  title  in  that  way,  should  the  re- 
gistration of  the  renunciation^  by  any  accident^ 
have  been  omitted/ 

We  have  still  the  qase  where  the  right  has 
been  held,  not  of  the  reverser,  but  of  the  re- 
veres superior ;  and,  in  this  ease,  the  rever* 
xt  is  completely  divested,  insomuch,  that  for- 
merly he  could  not,  without  letters  of  regress, 
have  forced  the  superior  to  give  him  an  en- 
try ;  nor  can  he  now,  without  paying  a  year's 
rent  to  the  superior,  like  any  other  purchaser. 
The  recording  of  the  renunciation  will  divest 
thq  wadsetter  j  but,,  in  order  to  complete  the 
title  of  the  reverser,  there  must  be  a  procura- 
tory  and  a  precept.  I  sh^U  give  examples  of 
the  deed  ada|^ed  to  both  cases ;  to  the  wadset 
held  by  a  public,  and  to  that  held  by  a  base 
infefrment. 


Discharge  and  Renunciation  Of  a  Wadset  holding 
of  ^e  Reverser* s  ISttperior. ' 


i    . 


I,  B,  cGNSiDERmo'that,  byacontract  of 
wadset,  entered  into  betwixt  A  and  me  on  thr 
ON£  andpTK^R  FARTS,  of  date  ,  the  ^md 
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A,  in  consideration  of  tlie  sum  of  L. 
Sterling,  paid  to  him,  sold,  wadsettbd,  and 
DISPONED  to  me,  my  heirs  and  assignees  whom- 
soever, ALL  AND  WHOLB  the  lands  and  others 
herein  particularly  after  described,    but    re- 
deemable ALWAY3 — (here  narrate  the  tcadset}-^ 
AS  the  said  contract  of  wadset,  containing 
an  obligation  to  infeft  a  me  vel  de  mCy  a  procu- 
ratory  of  resignation   and  precept  of  sasine, 
clause  of  absolute  warrandice,   assignation  to 
the  title-deeds,  clause  of  reversion,  and  other 
usual  and  necessary  clauses,  in  itself  mote  fully 
bears :  That  in  virtue  of  the  precept  of  sasine 
contained  in  the  said  contract,  I  was  duly  infeft . 
in  the  said  lands,  in  terms  of  an  instrument  of 
sasine  in  my  favour,  of  date          recorded        ; 
of  which  infeftment  I  obtained  a  charter  of  con- 
firmation  by         ,  superior  of  the  said  A  in  the 
said  lands,  whereby  the  right  was  rendered  pub- 
lic, holding  of  the  said  ,  as  immediate  su- 
perior thereof,  as  the  said  charter  of  confirma* 
tion,  dated          ,  also  more  fully  bears.    And 
NOW  SEEING  that  the  said  A  has  instantly  made 
payment  to  me  of  the  said  sum  of  L. 
Sterling,  of  which  I  hereby  grant  the  receipt, 
renouncing  all  exceptions  in  the  contrary  ;  anb 
that,  in  terms  of  the  said  clause  of  reversion, 
it  is  proper  that  the  said  wadset  should  be  re- 
nounced and  discharged,  and  the  said  A  com- 
pletely reinvested  in  his  full  right  of  the  said 
lands  and  others  above  specified  ^  therefore 
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I,  the  said  B,  have  not  only  exonered  and 
DISCHARGED,  as  I  hereby  exonfr  and  dis** 
CHARGE  the  said  A,  his  heirs,  executors,  and 
successors^  of  the  foresaid  sum  of  L. 
Sterling,  (for  which  sum  the  said  lands  are  de^ 
clared  redeemable  by  the  said  contract  of  wad- 
set), AND  of  the  said  contract  of  wadset^ 
with  the  whole  clauses,  tenor,  and  contents 
thereof;  but  have  also  renounced  and  over- 
GIVEN,  as  I  hereby  renounce  and  overgive, 
TO  and  in  favour  of  the  said  A,  his  heirs  and 
successors,  the  whole  lands  and  others  above 
specified,  held  by  me  in  wadset,  in  manner 
foresaid,  and  confess  and  declare  the  same 
to  be  redeemed,  loosed,  and  disburdened  of 
the  said  wadset-right,-  and  infeftment  foUowing 
thereon,  in  all  time  coming:  And  further, 
1  have  alienated  and  disponed  as  I  hereby 
SELL,  alienate,  and  redispone,  from  me,  my 
heirs  and  successors,  to  and  in  favour  of  the 
said  A,  his  heirs  and  successors,  heritabiy  and 
irredeemably,  all  and  whole — (here  descrihd 
the  famfe  yk%)— together  with  all  right,  title^. 
Interest,  claim  of  right,  property,  and  posses-* 
sion,  as  well  petitory  as  possessory,  which  I 
have,  or  can  claim  or  pretend  to  the  said  landa 
and  others  above  disponed,  or  to  any  part  or 
porttoii  thereof  in  time  coming:  In  which 
I.ANDS  and  others  foresaid,  I  bind  and  obligs 
..  me,,  my  heirs  and  successors,  to  infeft  and 
a&ASK  the  said  A>  and  hia  foresaids,,  at  theii? 


own  expense^  by  a  single  infeftment  o&ly»  to 
BE  HEX. D  from  me,  of  my  immediate  lawful  su- 
periors thereof^  as  ueely  in  all  respiects  aft  1 
hold  or  might  kold  the  datne  ntyself :  And  for 
competing  the  said  infeftoi^nt  by  resignation^ 
I  hereby  make  and  co^STiTutE 
jointly  and  severally,  iny  irrevbcable  procura- 
tors, for  me,  and  in  my  name,  to  af^ar  be- 
fore my  immediate  lawful  superiors  of  the  said 
lands,  or  of  their  coinibissioners  in  their  naida^, 
having  power  to  receive  resiglnatkms,  and  td 
grant  new  infeflments  thereupon ;  ano  there^ 
with  all  due  reverence  and  humility^  as  b^ 
comes,  purely  and  simply,  by  staff  and  batton, 
as  use  is,  to  resign  and  surrender^  as  I  here^ 

by     RESIGN,      SURRBNDER,     SmpUciter     UPGIVE^ 

ovERGiVE^  and  deliver^  all  and  whole  the 
said  lands  and  others,  lying  atid  described  in 
manner  foresaid,  together  with  all  right,  title, 
interest,  claim  of  right,  property,  and  posses* 
sion, '  as  well  petitory  as  possessory,  which  I 
have,  or  anywise  m^y  have,  claim,  or  pretend 
to  the  foresaid  lands,  ot  to  any  part  or  por<- 
tion  thereof  iti  time  coming,  in  the  hands  of 
my  immediate  lawful  ^  superiors  of  the  san^^ 
or  of  their  commission€»rs  foresaid,  in  favour 
and  for  new  infeftments  of  the  same  to  b^ 
made  and  granted  to  the  said  A  and  his 
foresaids,  heritably  and  irredeemably,  in  due 
and  competent  formj  and  generally  eT«rf  Qf 
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thet  thing  to  3oi  whidh  1  could  do  if  personal- 
ly pte^ent,  or  t^hich  tb  the  office  of  prociirato- 
ry  in  such  cased  is  kfiowti  to  belong  j  ratify- 
ing hereby  arid'  coriflrniing  whatever  my  said 
ptocutaitpiis  shall  lawfully  do  or  caiise  'to  be 
dbhe  in  the  premises  s  WhIch  discharge  and 
UEiixj^ciA'Tidii  ab6ve  written,  I  birid  and  ob- 
lige me,  my  heirs  ahd  successors^  fo  warrant 
to  the  said  A  afid  his  foresaids,  at  all  hands^ 
and  agdnst  all  mortal ;  akd  tHE  lands,  with 
this  PRESENT  Ri&HT  aud  DISPOSITION  of  the 
same,  sitid  infeftttieht  to  follow  hereon,  from 
aili  facts  and  deeds  done  dr  to  be  done  by  me 
in  prejudice  hereoff— (/Ae/i  insert  a  clausei  reliev- 
ing ihe  reoerser  Jrtftn  the  public  hurdefis  previous 
to  the  term  of  his  entlryy  an  assignation  to  the  rents 
and^  tiilei^eds,  witli  a  clause  xff  "warrandice  of  the 
msignaiion)^^ Akd  further,  I  hereby  bin d 
and  oBLlGfi  me  and  my  foresaids,  to  subscribe 
and  DELIVER  to  the  said  A  and  his  foresaids,; 
ALL  other  WRITS  and  deeds  which  may  be  ne- 
cessary for  doilipl^tely  re-inVesting  him  and  his 
foresaids  in  their  full  right  of  the  said  lands  ; 
AND  I  have  herfewith  delivered  up  to  the  said 
A  the  foresaid  contract  of  wadset,  with  the  in- 
feftment  following  thereon,  and  charter  of  con- 
firmation thereof,  of  date  foresaid*  Consent^ 
iNo  to  the  REGISTRATION  hcrcof  in  the  books 
of  Council  and  Session,  or  other  Judges'  books 
competent,  that  all  necessary  execution  iriay 
follow  on  a  decree  to  be  interponed  hereto^ 
VOL,  II*  y 


$2  DISCHARGE,   &C.  OF  TH£  WADS^ET    - 

and  also  in  the  general  or  particular  regi»* 
ter  of  sasines,  reversions^  &c.  for  publication  j 
and  for  that  purpose  I  constitute 

MY  procurators,,  &C» 

And  to  the  effect  that  the  said  A  and  his 
foresaids  may  be  infefl  in  the  said  lands^  to  be 
teld  of  my  said  superiors  thereof  by  confir- 
mation,  1  hereby  desire   and   require  you 

jointly  and  severally,,  my  bail- 
Ties  in  that  part,  hereby  specially  constituted^ 
that,  on  sight  hereof,  ye  pass  to  the  grounds  of 
the  said  lands  respectively  and  successively  af- 
ter others,  and  there  give  and  deliver  to 
the  said  A,  or  to  his  foresaids,  heritable  static 
and  sAsiNE,  actual,  real,  and  corporal  posses- 
sion of  ALL.  and  WHOLE  the  lands  and  others' 
above  written,  lying  and  described  in  manner 
foresaid,  and  that  by  delivery  to  the  said  A, 
or  to  his  foresaids,  or  to  his  or  their  certain  at>. 
torney  or  attornies,  in  his  or  their  names,  bear- 
ers  hereof  of  earth  and  stone  of  the  ground  of 
the  said  lands,  to  be  held  of  my  immediate 
lawful  superior  of  the  said  lands,  by  the  same . 
tenure,  and  for  payment  and  performance  of 
the  same  duties  and  services  that  are  payable 
by  me  and  my  foresaids,  and  as  freely  as  I  hold 
the  same  myself;  and  this  on  no  account  ye 
leave  undone  :  which  to  do  I  commit  to  you, 
jpintly  and  severally,  my  full  power,  by  this 
my  precept  of  sasiiie  directed  to  you  for  that 
effect    In  witness  whereof,  &c. 
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-  The  effect  cff  this  renunciation  is  to  secure 
the  reverser  againftt  the  conveyance  of  the  wad-* 
set  from  the  moment  that  it  is  granted,  pro- 
vided it  be  recorded  within  sixty  days  of  its 
date :  The  fitst  step  therefore  is,  to  put  this 
dfeed  on  record  in  the  tegistef  of  sasiiieS ;  aiid 
as  this  IS  the  Case  of  a  wadsef  holding  of  the 
reverser*s  superior,  the  tide  of  the  reverser  is 
then  to  be  made  up^  by  obtaining  from  the  su- 
perior a  charter  of  resignation  or  of  confirma^ 
tion }  the  form  of  which  it  is  unnecessary  to 
subjoin,  after  the  instances  that  hare  been  given 
of  this  deed,  in  tresfting  of  the  title  of  the  pur-* 
chaser  in  the  preceding  volume. 

Discharge  and  jienunmatiftn  of  a  Wadset 
holding  base  qf  the  Reverser. 

_  ^^  #  ■  • 

When  the  wadset  holds  of  the  reverser^  in 

place  of  the  procuratory  of  resignation  and  pre- 
cept of  sasine,  as  in  the  preceding  example?, 
where  the  object  is  to  enter  the  reverser  with 
his  formet  superior,  there  i^  simply  a  procura- 
tory of  resignation  ad  retnanentiamy  for  f  esign- 
ing  the  lands  in  the  hands  of  the  reverser  j  an^ 
therefore  the  style  will  go  on,  (with  the  alter- 
ations arising  from  the  state  of  the  titles),  till 

f3 
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yoii  corfie  to  the  prociiritory  of  rfesignafion  iit 
tile  pfeceding  exitnplfe ;  iti  ^lace  6f  which  yoii 
will  insert  this  clause. 


«  And  to  the  effect  that  my  right  of  proper- 
ty in  the  said  lands  may  oe  consolidated  with 
the  said  A*s  right  of  superiority  therein,  and 
the  foresaid^  wadset  fight  thereby  completely 
eiitinguifehed,  I  bind  and  oblige  me,  my  heirs 
and  succei^sbrs,  to  make  d'ue  arid  lawfuS  resig^ 
nMidti  <>f  the  sime  in  the  harids  of  the  said  A, 
as  my  immediate  lawful  superior  thereof,  ad 
perpetuain  rerhanenliam ;  aiid  for  that  end.  I 
hereby  MAkE  and  poNstiTUTE 

^  ^  jointly  and  severally, 
my  lawful  and  irrevocable  procurators,  for  me, 
and  in  my  name,  to  compear  before  the  said 
A,  my  immediate  lawful  superior  of  the  said 
lands,  or  his  commission^ers  iti  his  name,  having 
power  to  receive  resignations  ad  remanentiam, 
at  a;ny  time  and  place  lawful,  and  there,  purely 
Ksxdi  simply,  by  staff  and  batttm,  as  Mie  is,  io 
RESIGN  and  SURRENDER,  as  I  hereby  resign, 
SURRENDER,  simpUctter  upgive,  overoive  and 
DELIVER,  ALL  aiid  WHOLE  the  saidlauds  ando- 
thers  above  mentioned,  lying  and  described  in 
manner  foresaid,  in  the  hands  of  the  said  A, 
reverser  and  superior  of  the  same,  or  of  his 
commissioners  in  his  name,  ad  perpetuam  re^ 
manentianif  To  the  effect  that  the  right  of 
property  in  the  said  lands  standing  in  my  per^^ 
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*  son  may  be  incorporated  and  consolidated 

*  with  the  right  of  superiority  tlieyeof  in  the 

*  person  of  the  said  A,  and  his  heirs  and  suc- 

*  cessors  in  the  said  superiority,  absolutely  and 

*  irredeemably}  acts,  instruments  and docu- 

*  M  EN Ts  in  the  premises  to  take  ^  and,  general- 
«  ly,  every  other  thing  thereaneht  to  do,  which 

*  I  could  have  done  myself  if  personally  pre- 
'  sent,  or  whicli  to  the  pffice  of  procuratory  in 
'  such  cases  is  known  to  belong ;  promising  to 

*  ratify  and  confirm  whatever  my  said  procura- 

*  tors  shall  lawfully  do,  or  cause  to  be  done  in 

*  the  premises. ' 

The  style  then  goes  on  in  the  same  terms 
with  the  preceding  one,  with  this  alteratioUi 
that  you  do  not  insert  a  precept  of  sasine  j  and 
the  title  of  the  reverser  is  completed  by  record- 
ing the  discharge  and  renunciation  within  the 
sixty  days,  in  terms  of  the  act  of  Parliament, 
which,  in  virtue  of  the  act,  is  held  to  discharge 
the  wadsetter's  sasine  ;  or,  should  the  deed  not 
be  recorded  in  terms  of  the  act,  an  instrument 
of  resignation  ad  remanentiam  will  be  required 
to^ establish  the  reverser's  right,  and  that  resig- 
nation will  be  put  on  record.  The  form  is  the 
same  as  in  the  sale  by  a  vassal  to  his  superior ; 
see  vol.  1.  p.  314,  1st  edition;  p.  3  JO,  2dedi? 
tion  ;  p.  3 1 3,  3d  edition. 
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3.  Foftrm  of  Extinguishing  Ae  Wadset  hy  the 
Procedure  on  the  pari  of  the  Wadsetter. 

There  still  remains  to  be  conadered  the  pro- 
cedure on  the  part  of  the  wadsetter,  when  he 
inclines  to  have  his  money,  and  to  give  up  the 
wadset  lands.  This  is  attained  by  the  clause  of 
requisition,  by  which  th?  reverser  obliges  him- 
self to  repay  the  wadset  sum,  upon  a  preipo-^ 
nition  qf  sixty  day?,  with  a  fifth  part  more  of 
liquidate  penalty,  and  interest  from  the  term  a^ 
which  the  money  shall  be  demanded.  Nearly 
Ae  «me  fonns  a«  required  he«  a.  in  d>e  re. 
demptioh :  There  is  a  procuratory,  an  instru- 
ment of  requisition,  and  of  attendance. 


Procurator^  of  Requisition. 

I,  B,  CONSIDERING  (liere  narrate  tlie  wadset  and 
clause  of  requisition  shortlyy^ASD  seeing  that  I 
am  now  desirous  of  having  my  money  repaid, 
and  of  renouncing  the  said  wadset,  I  there- 
fore constitute  and  appoint  M  to  he  my  at- 
torney, for  me  and  in  my  name,  to  pass  with  a 
notary  and  witnesses  to  the  personal  presence, 
or  to  the  dwelling-place  of  the  said  A,  and 
there  to  require  him  to  attend  oii  the  t^rm  of 
Whitsunday  next,  betwixt  the  hours  of  twelve 
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ttoon  and  one  afternoon,  in  the  Bank  of  Scot- 
land's office,  Edinburgh,  then  and  there  to 
MAKE  PAYMENT  to  me  of  the  said  wadset  sum 
of  L.  ;  and,  on  delivery  (tf  the  money,  to 

get  up  the  foresaid  contract  of  wadset  and  in- 
feftment,  with  a  valid  and  ample  discharge,  and 
renunciation  thereof  in  favour  of  him  and  his 
foresaids,  to  be  kept  by  him  and  them  as  their 
own  proper  writs  in  time  coming :  Anp  fuk- 
THER,  I  EMPOWER  the  s^id  L  to  APPEAR  iu  m^ 
behalf  at  the  time  and  place  foresaid,  to  re- 
ceive from  the  said  A  the  said  wadset  sum  of 
L.  ,  and,  on  receipt  thereof,  to  deliver 

iip  the  foresaid  contract  and  infeftment,  with  a 
valid  renunciation  thereof;  but  in  case  of  the 
absence  or  refusal  of  the  said  A  to  pay  the  mo- 
ney, TO  PROTEST,  that  ail  diligence,  real  or  per- 
sonal, may  proceed,  and  shall  not  invalidate  the 
'foresaid  heritable  security,  and  theri^upon  to 
take  instruments,  and  to  do  every  other  thing 
which  I  could  have  done,  or  idiich  to  the  office 
of  procuratory  in  such  case  belongs. — (JRegistra^ 
£on  for  preservation  ;  Testing  clause.^ 

In  virt-ue  of  this  procuratory,  intimation  is 
made;  on  which  an  instrument  (called  an  in- 
strument of  requisition)  is  taken. 

Instrument  of  Meqidsithn^ 
At  Qhe  city  or  place  oj  the  reservefs  resu 
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dence),  the  first  d^y  of  M^WPh  >  (tf«^ 

77iust  be  shty  days  before  the  t^m)^  in  pi?.esencb 
of  me  notary.public  anfi  witnesses  ^ubscribingf 
COMPEARED  M,  wUq,  in  virtue  of  a  procuratgry 
granted  to  him  by  B,  of  date  , 

passed  with  us  to  the  dwelling-housq  pf  the 
^aid  A,  Ai^D  THERE^  after  reading  ?uid  pifblish- 
ing  the  said  procuratpry,  jind  a|sQ  the  contract 
of  wadset,  dated  ,  entered 

into  betwixt  the  said  A  and  B,  the  said  L 
PREM0NI9HED  the  Said  A  to  CQiflpear  withip 
the  Bank  of  Scptland-s  Office,  Edinl^urgh,  upon 
the  term  of  Whitsunday  next  ,  between 

the  hours  of  twelve  noon  and  pne  afternoon, 
AND  THEN  and  THERE  to  pay  to  the  said  P,  or 
to  his  procurator  in  his  pame,  the  said  wadset 
sum  of  L.  ,  and,  upop  payment,  to  ac- 

cept from  the  said  B  or  bi§  prpcpratpr  in  his 
name,  a  valid  and  sufficient  renunciation  and 
grant  of  redeinption  of  the  premises,  together 
with  the  said  contract  of  wadset,  charters  and 
infeftments  following  thereon  in  favour  of  the 
said  B,  tp  be  disposed  of  by  the  said  A  and 
his  foresaids,  as  their  own  proper  writs  in  all 
tirpe  coming;  and  that  for  the  lawful  redemp- 
tion and  lopsing  of  the  lands  contained  in  the 
said  contract  of  wadset  frpm  him  and  his  fore- 
saids for  ever  :  And  he  further  certified  the 
said  A,  that  in  ca^e  pf  his  absence,  or  refusal 
to  pay  the  foresaid  sum,  the  said  B  would  pro- 
test that  he  had  incurred  the  penalty  containec^ 
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ijfi  |:he  el§tu§€i  pf  reqajsition  tefpre  expressed ; 
ANp  THE|.f  ppQw  tbe  sp.id  M,  prQpurator  fore- 
said, asj^d  an4  teofe  irjstrumente  in  my  haoda. 
These  7BINGS  w^re  sq  don^*  &c» 

Jn  cQ^f  queciee  of  this  requisition,  the  pro- 
curator must  attend  at  thp  time  and  place  ap- 
pointed, and  if  the  reverser  does  not  appear^ 
the  following  instrument  must  be  made  out. 


Instrument  of  Attendance. 

At  Edinburgh,  the  15th  day  of  May  , 

IN  PRESENCE  of  me  notaiy-public,  and  witnesses 

subscribing,  compeared  M,  as  procurator  for 

B,  specially  constituted  by  a  procuratory  dated 

,  AND  PASSED  with  US  to  the 
Bank  of  Scotland's  Office  at  Edinburgh ;  and 
there,  after  reading  and  publishing  (war- 
rate  the  contract  of  wadset  and  the  procuratory ^ 
taking  notice  particularly  of  the  clause  of  requisi^ 
1ion)r^the  said  M  presented  to  us  a  valid  re- 

KUNCIATION  and  GRANT  (xf  REDEMPTION  of  the 

foresaid  security,  and  declared,  that  on  re- 
ceipt  of  the  redemptign-rooney^  hi^.was  ready 
to  deliver  up  the  same,  witti  the  contract  of 
wadset  itself,  and  sasine  following  thereon,  to 
the  said  A :  But  in  regard  that  neither  the 
said  A,  nor  any  one  in  hi^  name,  appeared, 
^hpugh  often  called  on,  at  the  most  patent  door 
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of  the  place  of  redemption  before  described^ 
the  said  M  having  waited  from  twelve  o'clock 
noon  till  one  afternoon,  did  then,  in  obedience 
to  the  said  procuratory,  protest,  that  as  the 
said  A  had  incurred  the  stipulated  penalty  in 
4he  clause  of  requisition  above  mentioned,  he 
should  be  liable  in  payment  thereof,  over  and 
above  the  said  wadset  sum ;  ai^d  that  he  should 
Wso  bp  Uable  for  the  damage  and  expense  which 
the  said  B  may  happen  to  sustain,  on  account 
of  his  failure  to  pay  the  said  wadset  sum,  in 
terms  of  thp  i:e^uisitioii  which  has  been  made. 
And  he  further  protested,  that  diligence, 
real  or  personal,  might  go  out  against  the  said 
A,  without  weakening  the  hieritable  security 
above  mentioned ;  but  that  the  same  shall  con>. 
tiiiue  in  full  force,  until  the  lybole  sums  above 
specified  be  completely  paid ;  and  thereupon 
the  said  M,  procurator  foresaid,  asked  and  took 
instruments,  &c. 

The  effect  of  this  procedure  is  to  enable  the 
wadsetter  to  proceed  against  the  reverser,  either 
by  adjudication,  or  by  personal  diligence ;  and 
I  shall,  in  order  to  complete  this  view  of  the 
subject,  give  the  form  of  the  homing  proceed- 
ing on  the  wadset  and  instrument  of  requisi- 
tion. 

George,  &c.    Whereas,  &c.  our  lovit  B, 
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That  by  contract  of  wadset,  entered  into  be- 
twixt him  and  A,  of  date  ,  the 
said  A,  in  consideration  of  the  sum  of  L.  $ 
(h^re  narrate  tfie  contract^  as  the  said  contract, 
duly  registered  in  our  books  of  Council  and 
Session,  and  having  a  decree  of  the  Lords  there- 
of interponed  thereto,  shown  to  our  said  Lords, 
hath  testified ;  and  that,  in  terms  of  the 
clause  of  requisition  contained  in  the  said  con- 
tract, the  said  complainer,  on  the  1st  day  of 
March  last,  required  the  said  A  to  pay  to  the 
said  B,  against  the  term  of  Whitsunday  last, 
the  said  wadset  sum  of  L,  ,  under  the 
certification  therein  expressed,  as  the  instru- 
ment of  requisition  taken  thereon,  under  the 
hands  of  ,  notary-public,  of  4a'te  foresaid, 
also  shown  to  our  said  Lords,  hath  testified ; 
AND  THAT  ou  the  Said  term-day,  attendance  was 
given  by  M,  as  procurator  for  B,  at  the  time 
^nd  place  pointed  out  by  the  clause  and  instrui. 
ment  of  requisition ;  and  no  appearance  being 
made  for  the  said  A,  the  said  procurator  pro- 
tested, that  as  he  had  failed  to  compear,  he 
should  be  liable  for  the  said  penalty  of  L.  , 
contained  in  the  said  clause  of  requisition,  oveir  * 
and  above  the  said  wadset-sum,  as  the  instnif 
ment  of  requisition  and  attendance,  under  thQ 
hand  of  ,  notary-public,  of  the  date  fore- 
said, also  shown  to  our  said  Lords,  hath  testi- 
fied. Our  will  is  herefore,  that  on  sight 
jiereof,  ye  pass,  and  in  our  name  and  authority 
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lawfully  COMMAND  aad  charge  tlie  said  A,  per- 
sonally, or  at  his  dwelling-place,  to  make  pay- 
ment to  the  complainer  of  the  said  sum  of 
L.  of  principal,  with  the  said  sum  of  L. 
pf  liquidate  penalty  incurred  thrpugh  failure, 
after  the  form  and  tenor  of  tlie  said  pontract  of 
wadset,  decree  interponed  thereto,^  and  in^trvj- 
ment  of  requisition  aboye  specified^  in  all  points, 
WITHIN  FIFTEEN  DAYS,  &c.  m  commou  Jorm. 


• 
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SECT.    II. 

1 

OP   THE    MODERN   kERlTABLE    SECURITY. 

r 

Heritable  seduritiis  Tot*  debt  >krere  at  one 
tiAie  (as  vfe  arb  told)  constituted  in  Scodand 
By  tlie  same  Forms  wfiiich  ^revaifed  in  Eng- 
land ;  riiey  Were  cohsiituked  by  a  rent-dtiaf ge, 
of  which  Lord  Kames  hafe  ][)i'eserv€d  (in  tlie 
appendik  to  his  Law  Tracts),  two  examples, 
*ne  in  the  1823,  knd  &bther  in  the  141  ?• 
Those  deeds  Were  not  secured  by  ikifeftment ; 
they  cdhtained  an  acfaioWIcfdgtnent  of  t!hfe  re- 
ceipt of  the  money  by  ihe  bbitower,  arid  * 
ri^t  was  giVen  lb  the  creditor  to  draw  a  cfer- 
taiii  part  df  the  rents,  the  dditbr  constendng 
thatihe  creditor  should  recoVer  them  by  dis- 
tiress  agkirist  the  tehailft,  thit  is,  by  poinding 
their  efiects. 

This  form  gave  place  to  the  infeftmeht  of 
annuity ;  that  to  the  annualrent  right ;  and  the 
iahrrtialrent  right  to  the  riiodern  heritable  h6nd^ 
or  right  in  security.  The  change  from  the 
rent-charge  it  would  be  idle  to  trace  here ;  and 
the  othtt  alterations  naturally  arose  from  those 
<:auses  which  have  already  been  taken  notice 
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The  annualrent  right  contained  originally 
a  power  of  redemption  in  favour  of  the  debt-* 
or,  by  which  he  was  entitled  to  repay  the  debt, 
and  redeem  the  estate ;  But  unless  the  debtor 
chose  to  get  free  of  the  burden  by  redeeming 
tlie  estate,  the  creditor  had  qo.  way.  of  re- 
covering payment.  Afterwards  a, clause  of 
requisition  came  to  be  added,  by  which  the 
creditor  .  was  enaUed  to  demand  payment  of 
the  debt.'  This  requisition  require^  particular 
forms  and  ceremom^s ;  and  it  often  happened^ 
that  by^some  omission  or  trifling  irregularity, 
the  whole  procedure  was  overturned.  In  or- 
der to  avoid  this,  and  as  there  was  now, 
in  consequence  of  the  change  in,  religious 
opinions,  no  occasion  for  concealing  thenar 
ture  of  the  transaction,  a  common  personal 
bond  was  introduced  into  the  form  of  the  an- 
nualrent  right,  by  which  the  debtor  was  bound, 
from  the  first,  in  payment  of  the  debt^ 

The  effect  of  the  right,  as  it  stood  after  this 
change,  was  to  constitute  a  personal  obliga<- 
tion  on  the  debtor  for  payment  of  the  debt ; 
but  still  the  heritable  security  extended  no  fur- 
ther than  to  the  interest  of  the  debt. 

It  soon  happened,  however,  that  securities 
were  given  for  both  principal  ^nd  interest^ 
and   whenever  those  two  securities  came .  ia 
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competition,  the  annualrent  right,  though  pre- 
ferable, drew  nothing  raore.  from  the  esteite 
than  the  mere  interest  of  the  debt,  while  the 
residue  of  the .  rents  was  carried  off  hy  those 
lieritable;  creditors  who  hdd  rights  securing 
payment  of  the  principal  sums^  as  well  as^  of 
the  interest  These  consequences  proved  fatal 
to  the  annualrent  right ;  and,  from  the  time 
that  this  new  heritable  bond  (by  which  a  secu- 
rity was  given  for  the  principal  sum,  as  well 
as  for  the  interest)  came  into  use,  the  anntial- 
rent  right  began  to  disappear,  and  has  now 
given  place  to  th6  modern  heritaUe  bond«   ^ 

This  bond  contains  a  personal  obligation, 
binding  the  debtor  and  his  heirs  in  payment  of 
the  money  j  and  it  gives  warrant  for  infefting^ 
the  creditor,  not  only  in  an  annualrent  out  of ' 
the  lands,  corresponding  to  the  legal  interest 
of  the  debt,  but  in  the  lands  themselves,  in 
security  of  the  principal  sum,  interest  and 
penalty. 

In  treating  of  this  subject,  I  shall  follow  the 
same  plan  which  has  been  followed  in  the  pre- 
ceding section, .  considering  the  deed  in  its^ 
(Constitution,  transmission  and  extinction ;  giv- 
ing, thus,  not  only  the  comnion  form  of  the 
heritable  bond,  with  the  variations  which  oc- 
cur in  practice,  and  the  changes  arising  from 
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peadkrides  ih  the  miate  tod  object  of  t&d 
dtedj  biit  also  those  di^pdsitions  iti  s^urity 
which  enable  the  creditot,  in  ceitaliti  situsltions) 
and  under  certain  eonditJom^,  to  diip^de  6(  thg 
estate,  with  the  s€k:Uriti6s  cOb^Uut&d  by  2ib^ 
sdute  dispoddons  atid  bach-^bond^i 


1.  Consihution  of  the  Mritdbk  Bondi 

■       .  ..        •   , 

The  heritable  botod  C5omi8t$  of  the  follbVvii^ 
clauses. 

1.  A  narrative,  acknotdedgitig  the  teireipt 
of  the  money. 

2.  A  personal  obligation  fbf  tiep^ment  of 
the  money  against  a  certain  term,  ^?^ith  inte* 
rest,  and  under  a  penalty, 

0.  An  obligation  to  infefb  the  credited:  in 
an  annusdrent  corresponding  to  the  legal  in*> 
terest  of  the  debt,  and  payable  out  of  the 
lands ;  and  to  infeft  him  in  the  lands  them- 
selves, in  Security  of  the  debt,  principal,  in* 
terest  aftd  penalties,  to  be  held  a  me  vel  de  tm  f 
The  infeftment  of  annualrent,  in  both  cas^, 
blench  j  the  infeftment  of  property  in  security 
blench  of  the  debtor,  ot  of  the  debtor'^  su- 
perior, by  the  same  teniH-e  that  the  debtor 
holds* 
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4.  Pfoeuratory  of  resignation,  for  complet- 
ing these  infeftmentg  by  resignation; 

5.  Clause  of  aibsolute  warrandice, 

6.  Obligation  to  enter  the  heirs  of  the  ere- 
iiitors« 

7.  Assignatioii  to  the  rents  and  title-deeds. 

8.  Clause  of  registradon  for  diligence. 

9.  Precept   of  sasine,   containing  in   it  sf 
clause  of  redemption,  Sea 

1 0»  The  testing  clause. 


.  « 

F(irm  qf  the  Heritable  BOnd; 

I,  A,  (5RANT  me  inirtantly  to  have  j^okkowedt 
and  RECEIVED  from  B,  the  sum  of  L.4000  Steri 
ling,  whereof  I  hereby  acknowle(%e  the  receipt,^ 
renouneingall  exceptions  in  the  contrary:  t^HicH 
sum  of  L;  4000  Sterling,  I  bind  and  oblige  me,f 
i&y  heirs,  executors  and  succe^ora  whdmso- 
ever^  to  repay  W  the  said  B,  his  heits  or  as- 
I  signees,  at  the  term  of  Martinmas  next  ^ 

WITH  L.800  Sterling  of  liquidate  peitalty  bx 
case  of  failure,  and  the  legiil  interest  of  the 
said  principal  sum,  from  the  date  hereof  ttf 
the  ssiid  term  of  payment^  and  yearly^  tennly,\ 
and  proportionally  thereafter,  during  the  not- 
payment  thereof;  ANi)  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by 
VOL.  n#  <? 
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equal  portions ;  beginning  the  first  tennis 
payment  of  the  said  interest  at  the  term  d' 
Martinmas  next,  for  so  much  interest  as  shall 
be  then  due,  and  the  next  term*S  payment 
of  the  said  interest  at  the  term  of  Whit- 
sunday ,  for  the  half  jnear  immediately 
preceding  that  term,  and  so  fwth  half-yearly 
thereafter,  by  equdi  portions,  during  the  not- 
payment  of  the  said  principal  sum,  with  L.  SO 
Sterling  of  liquidate  penalty  for  each  term^» 
:feilure  in  payment  of  the  said  interest :  And» 
for  FURTHER  sEcuRirT  to  the  said  B  and  his 
foresaids  of  the  payment  of  the  i^id  principal 
sum^  interest  thereof  and  penalties  to  both 
annexed^  ami>  without  prejudice  to  the  be- 
fore me&ticmed  personal  obligation  on  tae  the 
said  A,  but  in  further  corroboration  thereof^ 
I  hereby  selT,.  alienate  and  dispone  to  the 
said  B  and  his  foresaids^  heritably,  but  un- 
der reversion^  in  manner  after  mentioned,^ 
NOT  ONLY  ALL  End  WHOLE  aa  annuakedt  of 
L.SOO  Sterlii^,  or  such  an  annualrent,  as 
by  law  for  the  time  shall  corre^ond  to  the 
foresaid  principid  sum  of  L.  4000  Sterling,  te 
be  uplifted  at  the  said  two  teriat  in  the 
year,  Whitsunday  and  Martkunas,  by  equal 
portions^  with  the  penalties  and  termly  fail- 
ures before  specified,  B£Ginning  the  first 
term'^  payment  thereof  as  aforesaid^  foht» 
of  ALL  and  WHOLE— (J3i?re  the  hfids.are  par^ 
ticularly  d^scribetfyAyisxg  withift  the  parish  of 
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f  and  sheriffdom  of  ^  or  forth  of 

ttby  part  or  portion  of  the  several  lands  and 
others  before  specified^  and  of  the  first  and 
readiest  of  the  rents  and  profits  of  the  sanies 
BUT  ALSO  ALL  AND  WHOLE  the  Said  lands  and 
others  themselves^  with  the  pertinents  and  writs^ 
evidebts^  rights^  titled-deeds  and  securities  of 
the  sahie^  all  in  security  to  the  said  B  and 
his  foresaids^  of  the  said  principal  sum,  inter* 
est  thereof,  penalty  and  termly  failure^  above 
mentioned*  In  which  annualrent%  lands  and 
others  before  mentioned}  I  oblige  myself  and 
my  heirs  and  successors^  upon  our  own  c^harges, 
to  infefl  the  said  B  and  his  foresaids,  either 
by  resignation  or  confirmation,  or  both,  the  one 
without  prejudice  of  the  other  j  to  be  holden 
either  from  me  and  my  foresaids,  of  our  im« 
mediate  lawful  superiors  of  the  said  lands,  in 
like  manner  as  we  hold  the  same  i  or  of  and 
under  us  in  free  blench,  for  payment  of  a  penny 
Scots  upon  the  ground  of  the  said  lands,  at 
Whitsunday  yearly,  in  name  of  blench  duty,  if 
asked  only}  but  redeemable  in  manner  after 
written  s  And  for  accomplishing  the  said  in< 
feftment  by  resignation,  I  hereby  make  and 
CONSTITUTE  joint- 

ly and  severally,  my  procurators,  with  fall 
power  and  commission  for  me,  duly  and  law-^ 
fully  to  RESIGN  and  SURRENDER,  as  I  hereby 

RE3IGN,   SURRENDER,   SmpUctter  UPOIVE,  OVER* 
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GIVE  and  DELIVER,    NOT  ONLY  ALL  and  WHOLB 

the  foresaid  annualrent  of  L.  200  Sterling,  oe 
such  an  annualrent,  as  by  law  for  the  time  shall 
correspond  to  the  foresaid  principal  sum  of 
Xr.4000  Sterling,  to  be  uplifted  and  taken  at 
the  terms^  by  the  proportions,  and  under  the 
penalties  before  expressed,  forth  of  all  and. 
WHOLE  the  lands  and  others  above  disponed. 
Lying  and  described  as  aforesaid,  and  here  held 
as  repeated,  or  forth  of  any  part  or  portion 
of  the  same,  and  of  the  readiest  rents  and 
profits  thereof,  but  also  all  and  whole 
the  said  lands  and  other  heritages  before 
specified  themselves,  together  with  all  right, 
title,  or  interest,  claim  of  right,  property  or 
possession,  which  I  anyways  have,  or  can  pre-* 
tend  thereto,  or  to  any  part  or  portion  of  the 
same,  in  security  as  aforesaid,  in  the  hands 
of  my  said  superiors  of  the  same»  in  favour, 
and  for  tiew  infeftments  of  the  same  to  be 
granted  to  the  said  B  and  his  foresaids,  heri- 
tably, BUT  REDEEMABLE  iu  tecms  of  the  clause 
of  redemption  after  specified,,  and  generally 
every  other  thing  in  the  premises  to  do,  which 
to  the  office  of  procuratory,,.  in  such  cases  be- 
longs j  RATIFYING  hereby,  and  confirming^ 
whatever  my  said  procurators  shall  lawfully  do, 
or  cause  to  be  done  in  the  premises;  which 
ANNUALRENT  upliftablc  out  of  the  lands  and 
others  foresaid,  and  the  said  lands  and  other 
heritages  themselves,  and  infeftments  to  follow 
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hereon,  I  bind  and  oblige  me  and  my  fore^ 
saids  TO  WARRANT  to  the  said  B  and  his  fore- 
saids, at  aJi  hands,  and  against  all  deadly :  And 
FURTHER,  in  case  it  shall  please  the  said  B  to 
hold  the  said  annualrent  and  lands,  and  others 
before  disponed,  of  me  and  my  foresaids,  I 
hereby  oblige  myself  and  them,  to  enter  and 
receive  the  heirs  and  singular  successors  of  the 
said  B  and  his  foresaids,  as  vassals  to  us  in  the 
same,  and  to  infeft  and  seiso  them  therein^ 
without  any  composition  or  gratuity  whatever^ 
all  nonentry  duties,  or  other  casualties  being 
hereby  for  ever  discharged :  And  further,  I 
hereby  make  and  constitute  the  said  B  and 
his  foresaids,  my  lawful  cessioners  and  assign 
neesi  not  only  in  and  to  the  wiiole  writs, 
titles,  and  securities  of  the  said  laiidSt  but 
also  in  and  to  as  much  of  the  rents  and  duties 
of  the  same  as  wiH  pay  the  said  principal  sum, 
interest  thereof,  and  penalties  to  both  annexed. 
And  I  consent  to  the  registration  hereof  in  the 
t)ooks  of  Council  and  Session,  or  of  any  other 
competent  Court,  that  letters  of  homing,  oa 
fiix  days'  charge,  and  all  other  legal  execution 
may  pass  upon  a  decree  to  be  interpaned  here*- 
to,  in  usual  form,  and  constitute 
and  MY  PROCURA.TORS  for  that  pur-^ 

pose :  And  I  desire  and  require  you 
jointly  and  severally,  my  bailies  in  that  part, 
to  the  efiect  after  specified  specially  constituted, 
THAT,  on  sight  hereof,  ye  fa«s  to  the  ground 
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of  the  several  lands  above  mentioned,  respec^ 
tiveiy  arid  successively,  and  there  give  and 
PELivER  to  the  said  B,  or  bis  foresaids,  he» 
xitable  STATE  and  sasine  not  only  of  all 
and  WHOLE  the  foresaid  annualrent  of  L«  900 
Sterling,  or  such  an  atmualrent  as  shall  ccn:* 
respond  by  law  for  the  time,  to  the  said  prin- 
cipal sum  of  L.  4000,  to  be  uplifted  and  taken 
at  two  terms,  Whitsunday  and  Martinmas,  by 
equal  portions,  as  before  specified,  forth  of 
ALL  and  WHOLE  the  lands  and  othens  before  de* 
scribed^  or  forth  of  any  part  or  portion  c^  the 
tame,  but  also  of  all  and  whojl£  ihe  lands 
luid  othjers  themselv^,  with  1^  pertinents,  in 
REAL  SECURITY  to  the  said  Bjt  of  the  before 
mentioned  sum  of  L.  4000,  annuabrents  there*- 
of,  liquidate  penalty,  and  termly  failures,  if 
incurred ;  and  that  by  delivery  to  the  said 
B»  or  to  hi8  foresaids,  or  to  his  or  their  attor* 
ney  or  attomies,  in  his  or  their  names,  bearers 
hereof,  of  eartii  and  stone,  of  and  upon  the 
grounds  of  the  said  several  lands,  and  a  penny 
money  for  the  jsaid  annuabrent,  with  all  other 
aymbols  usual  and  necessary ;  ^md  declaring, 
that  although  the  sjsdd  B,  or  his  foresaids,  shall 
obtain  decreets  of  poinding  tiie  ground  of  the 
3aid  lands  and  others,  or  decreeta  of  mails  and 
duties  against  the  tenants  thereof,  or  shall  by 
any  other  method  obtain  or  take  possession,  ci- 
vil or  natural,  of  the  said  lands  and  others,  in 
whole  or  in  part,  for  payment  of  the  said  isums 
hereby  due  j  yet  they  shall  only  be  accountable 
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£ir  their  actual  intromissions  with  the  rents  of 
the  said  lands,  «nd  other  heritages,  and  shafll 
Bowise  be  hskie  for  wh^t  ihejr  d^  not  receive, 
or  for  any  omissions,  nor  to  eontinufi  their  poa. 
session  leader  than  they  piease-;  declaring 
Jllwats,  as  it  is  hereby  ^ecially  PRovmsD  and 
BECLAAED,  tfai^  the  foresaid  annualrent  of 
L.  200  SterHfi^,  and  lands  and  ^ther  heritages 
before  aentsoned,  oat  of  which  the  same  is 
upliflable,  shall  be  res^eemabIiE  by  me  or  my 
foresaids,  ^or  our  assignees,  from  the  said  B  or 
his  foresaids,  by  payment  to  them  at  £dinburgli, 
or,  in  case  q£  their  absence  or  refusal  to  accept* 
by  lawful  consignation,  for  their  behoof,  ^  the 
foresaid  principal  sum  of  L.  4000  Steiiing,  with 
iike  anaualrents  thereof,  and  the  liquidate  pe- 
nalties and  termly  failures  resting  and  incurred 
at  the  time,  together  with  the  necessary  charges 
that  shall  happen  to  be  expended  by  the  said 
3  and  his  foresaids,  in  infefting  or  otherwise 
tsecuring  themselves  in  the  said  annualrents, 
and  lands  and  others  foresaid,  and  also  of  the 
expense  of  any  conveyai>ces,  or  discharges  and 
renunciations  of  the  whole,  or  any  part  of  these^ 
presents,  akj>  that  at  the  said  term  of  Martin- 
mas next,  or  at  any  term  of  Martinmas  or  Whit- 
sunday thereafter,  on  the  term-day,  if  a  lawful 
day,  and  if  not,  on  the  first  lawful  day  there- 
jafter,  upon  premonition  always  of  forty  days  to 
be  made  by  me  and  my  foresaids  to  the  said  B 
and  bis  fo^9aids^  personally,  or  at  their  dwolt- 


L- 


lOi  OF  THE  BBRITABtS  BOKB« 

ing  places,  if  within  Scotland;  or,  if  flirtb 
tliereof,  to  any  factor  having  power  to  disr 
charge  either  the  aaid  principal  sum,  or  inte^ 
rest ;  and,  failing  such  factor,  then,  by  open, 
proclamation  at  the  market  cross  of  Edinburgh, 
pier  and  shore  of  Leith,  three  calendar  months 
at  least  preceding  the  term  at  which  such  re- 
demption shall  be  intended,  in  presence  of  a 
notary  and  witnesses ;  the  consignation  to  be 
made  in  the  hands  of  the  cashier  of  the  Bank 
pf  Scotland  for  the  time,  upon  the  peiil  of 
the  consigner,  and  the  place  of  redemption 
to  be  the  office  of  the  said  Bank;  gDECLAR-f 
iKG,  that  an  extract  or  copy  hereof,  or  of  the 
sasine  to  follow  hereon,  ^hall  be  as  effectual 
for  using  the  said  order  of  redemption  as  if  a 
particular  letter  of  reversion  were  granted  by 
the  said  B,  for  that  purpose ;  ?   and  thesS 


*  Some  conveyancers  insert  a  clause  of  sale  in  the  H^v 
Titable  Bond.  Should  this  be  considered  necessary,  the 
following  is  an  example  of  such  a  clause, 

*  It  is  further  expressly  provided  and  declared,  that 

*  in  case  I  or  my  foresaids  shall/ail  to  make  payment  of  the 
f  sums  that  may  be  due  under  the  bond  before  written, 

*  at  any  time  the  same  may  be  demanded,  or  at  least  with- 

*  In  thtee  cale|i4»r  n^onths  from  the  di^  pf  sudh  defnand 

*  duly  intimated  to  me  or  my  foresaids  persoimlly,  or  i^ 
'  our  dwelling-place,  if  within  Scotland ;  or  if  forth  there^ 

*  off  at  the  inarket-cross  of  Edinburgh,  pier  and  shore  of 

*  Leith,  in  presence  of  a  notar^^-public  and  two  witnesses ; 

*  Then  it  shall  be  lawful  to,  and  in  the  power  of  the  said 
'  B,  or  his  foresaids,  immediately  after  the  expiration  o£ 
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'THINGS  in  BO  wise  ye  leave  undone ;  for  Aoix^ 
whereof  I  hereby  commit  to  you»  jointly  and. 


the  said  two  months,  without  further  advice  or  consent 
from  me,  and  without  any  other  intimation  or  process  of 
law  to  that  effiscty  to  sell  and  pisFosB  of  the  fpresaid 
lands  and  others,  ^r  any  part  thereof,  by  public  voluQ- 
tary  roup,  afler  due  notice  to  that  effect  previously  made 
by  three  separate  and  successive  advertisements,  in  any 
three  of  the  Edinburgh  newspapers,  the  first  notice  being 
at  least  six  weeks  before  the  day  appointed  for  the  roup  ; 
with  power  thereafter  to  adjourn  the  day  of  sale  from 
time  to  time  as  they  shall  think  proper ;  notice  being  aU 
ways  given  of  such  adjournment,  by  advertisements  in« 
serted  twice,  at  the  interval  of  a  Week  at  least,  in  the 
newspapers  foresaid :  And,  for  these  purposes,  the  said  B 
aiid  bis  foretold^  are  hereby  empowered  to  enter  {nto 
articles,  of  roup,  and  to  grant  dispositions,  one  or  rnore^ 
containing  .procuratories  of  resignation,  precepts  of  sa- 
sine,  assignation  to  the  writs  and  title-deeds,  and  to  the 
rents  of  the  fpr^s^^id  Unds  i^id  others;  with  a  clause, 
])inding  me  and  niy  foresaids  in  absolute  warrandice  of 
any  such  disposition  ;  All  which  sales  so  to  be  made,  and 
deeds  to  be  granted,  I  bind  and  oblige  me  and  my  fore- 
saids to  ratify,  approve  and  confirm,  and  to  grant  eU  D« 
ther  and  furt|)er  deeds  in  favour  of  the  purchaser  or  pur« 
chasers,  whioh  may  be  thought  requisite,  for  rendering 
their  rights  more  complete  x  But  diclaring  ai;.ways, 
that  upon  receiving  payment  of  the  pric^  or  prices  of 
the  subjects  so  to  be  sold,  the  said  B  and  bis  foresaids 
shall  be  bound  to  hold  count  and  reci^oning  with  me 
uid  my  foresaids,  and  to  pay  us  what  balance  may  re- 
main in  their  hands,  after  deducting  the  expense  of  the 
sale  or  sales,  and  all  other  charges  connected  therewith  } 
and  also,  after  deducting  all  debts  heritably  secured  on 
(be  premises,  incluffing  the  whole  sums  that  may  be  djie 
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sewridly,  my  full  power,  by  this  my  pceeept 
of  sainne  directed  to  you  for  that  effect.    In 

WITNESS  WH£4L£079  &C. 


JUterations  on  the  Clauses  ^  the  Deed. 

Tbis  is  die  common  form  of  die  heritable 
bond  ;  and  I  shall  now  take  nodce  of  the  al- 
tec^tions  on  the  clauses  of  this  deed. 

!•  Narrative. 

In  die  first  place,  I  ha^e  to  observe,  diat 
in  mendoning  the  receipt  of  the  money^  there 
9X9  two  mistakes  whidi  are  often  fallen  into^ 
bodi  equatUy  dangerous  to  the  security.  The 
one  is,  to  acknowledge  the  receipt  of  the  mo* 


^  by^irtne  and  in  tennt  of  the  present  bond,  consistiiig  of 

*  prinoipa),  interest,  and  penalty  as  aforeaaidf  wiU]i  the  e^« 
^  penses  that  maj  be  disbursed  by  the  said  B  or  his  fore- 

<  saidsy  ininftfting  or  otherwise  securing  themselves  in  the 

*  lands  and  others  above  described,  or  in  reconveying  or 
^  renouncmg  their  right  thereto.    Bur  the  purchaser  or 

*  purchasers  shall  not  be  anywise  concerned  with  the  sp« 
«  plication  of  the  money  arisbg  from  such  sakfl,  nor^ehiill 

*  they  be  bound  to  take  notice  whether  the  SMue  be  ap^ 

<  plied  in  the  manner  before  specified ;  but  they  shall  be 

*  sufficiently  exonered  and  discharged  by  die  sin^e  dis« 

*  eharge  and  disposition  of  the  said  B  andfajsibflCiiiids.  * 


aey  as  at  a  former,  the  other  as  at  a  future 
pmod.  Thus,  bonds  are  aometimes  taken  in 
these  terms.     *  I,  A  B,  grant  me  to  have  bor- 

*  rowed  and  received  fix)m  C  D,  at  the  term 
^  of  Whitsunday  kat,  (notwkhstanding  the 
^  date  hereof,)  the  sum  of  Ju.  Ster Hng* ' 
This  is  a  security  for  a  prior  debt,  and,  as  sueh^ 
(were  the  debtor  to  become  bankrupt  within 
SLSty  days),  would  be  reducible  on  the  act 
1695,  c  5.  The  other  error  would  be  no  less 
fittal  to  the  security  ;  for  the  act  strikes  equal-* 
ly  against  securities  for  poefierior  as  for  prior 
debts.  The  terms  of  the  qfeuse  in  tfiis  Jaat 
case  are  commonly  *  in  consideration  of  the 
^  sum  of  Li.              Sterling,  already  advanced, 

•  or  to  be  advanced  to  me  by  B. '  These 
forms  of  expression  are  therefore  to'  be  care- 
fully avoided.  There  is  another  form  of  ex- 
pression in  this  part  of  the  deed,  which  ought 
also  to  be  guarded  against  The  bond,  I  shall 
suppose,  be^rs  the  money  to  have  been  instant- 
Jy  advanced  j  but  in  the  obligation  to  repay, 
in  place  of  making  the  interest  payable  from 
(the  date  of  the  bond,  it  is  made  payable  from 
a  tenn  preceding  j  and  as  this  is  evidendy  usu- 
rious, it  may  be  dangerous  to  the  holdeo:  of  the 
pond. 

The  bc^d  ou^t  therefo|:ie  invarialily  to  ex*- 
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press  the  receipt  of  the  money  as  in  the  pre- 
ceding example :  And  where  it  happens  that 
the  security  has  been  delayed  after  the  money 
has  been  set  apart  for  the  debtor^  or  where  the 
whole  money  has  not  been  in  readiness  at  the 
date  of  the  bond,  still  the  same  form  of  words 
should  be  observed ;  and  in  the  one  case  the 
debtor  ought  to  give  an  allowance  for  the  loss 
of  interest  sustained  by  the  creditor,  in  the 
other  the  security  ought  not  to  be  delivered 
up  until  the  whole  sum  be  advanced ;  thus  the 
bond  may,  with  propriety,  be  depressed  in  the 
tnanner  proposed,  ^ 


%  Bond  by  a  Husband  and  M^.   - 

The  interest  of  a  husband  or  wife  in  the 
^ate  over  which  the  security  is  to  be  given^^ 
will  qiake  some  change  in  the  form  of  the  he- 
ritable .  bond ;  as,  1 .  where  tlje  estate  is  th^ 
jproperty  of  the  wife  ;  2»  wh?r^  the  wife  has 
only  a  liferent-proyision  secured  over  it»  In 
the  former  case  the  bond  will  be  thus  expressed, 

*  r,  A  B,  GRANT  me  instantly  to  have  bor- 
*  rowed  and  received  from  C  D,  the  sum  of 
.'  L.  '  Sterling,  whereof  I  hereby  acknow- 
^  Ledge  the  receipt,  renouncipg  all  exceptions 
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*  in  the  contrary:   Which  sum  of  L. 

«  Sterling,  I  bind  and.oBiOE  me,  my  heirs,  ex«* 

*  ecutors  and  successors,  &c.  &c.    And  for  the 

<  said  C  D  and  his  foresaids  their  further 

*  SECURITY  and  more  certain  payment  of  the 

*  foresaid  sums  of  money,  I,  E  F,  spouse  to  the 

*  said  AB,  and  heritable  proprietor  of  the  lands 

*  and  others  after  mentioned,  with  consent  of 

*  my  said  husband,  and  I  the  said  A  B,  for 

<  my  own  right  and  interest  in  the  said  lands, 
^  and  as  taking  burden  on  me  for  my  said  wife* 

*  AND  we  both,  with  mutual  advice  and  con- 

*  SENT,  DO  hereby  bind  and  oblige  us,  and  our 

*  respective  heirs  and  successors,  upon  our  own 

*  expense,  duly  s^nd  lawfully  to  infeft  and  seise 
'  the  said  B  and  his  foresaids,  •  &c. 

In  the  procuratory  of  resignation,  clause  of 
warrandice,  assignation  to  the  title-deeds  and 
rents,  and  in  the  precept  of  sasine,  you  will 

•  We,  the  said  A  B  and  E  F,  spouses,  with 

*  mutual  advice  and  consent,  in  thd  manner  a^ 

*  bove  expressed.  * 

Whefe  agiln  the  wife,  iii  place  of  having  i 
right  of  property,  has  only  a  security  for  her 
provisions  over  the  estate,  tlie  bond  will,  inf 
the  saine  manner  as  before,  run  m  the  name 
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of  the  husband  in  the  personal  obfigation.     It 
*dll  then  proceed  thus — 

^  And  for  the  said  C  D  and  his  foresaids 

*  their  further  SECURITY  and  more  certain  pay- 

*  MENT  of  the  foresaid  sums  of  money,  I,  the 

*  said  A  B,  with  the  special  advice  and  consent 

*  of  E  F  my  spouse,  for  any  right  of  liferent, 

*  terce,  or  other  right,  legal  or  conventional^ 

*  which  she  has  or  may  hereafter  have  over  the 

*  lands  and  others  after  mentioned,   no,   by 

*  these  presents,   bind  and  oblige    me,  my 

*  heirs  and  successors,  ^  &c. 

In  the  other  clauses,  you  will  say,  *  I,  A  B, 

*  with  consent  foresaid.'  And,  in  the  precept  of 
sasine,  insert  a  provision  in  these  terms — 

*  And  for  the  more  complete  security  of 

*  the  said  C  D  and  his  foresaids,  I,  the  said 

*  E  F,  do  hereby  consent,  that  the  infeftment 

*  to  follow  hereon  shall  be  held  to  be  prefer- 
<  able  to  any  infeftment  or  ri^t,  legal  or  con-* 
^  ventional,  standing  in  my  person,  ov  which 

*  may  hereafter  arise  to  me,  in  so  far  as  my 

*  said  rights  may  affect  the  lands  herein  con- 

*  tained,  and  that  as  fully  as  if  my  said  right 

*  had  never  existed,  or  as  if  the  infeftment  to 

*  follow  in  favour  of  the  said  C  D,  and  his  fore- 
'  saids,  had  been  taken  and  recorded  before  the 

*  existence  of  my  said  right, ' 
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This  dedaxadon  will  conse  in  inimedii^dy 
before  these  words-^^  and  thb  in  no  wise  yoa 
*  leave  undone. ' 

Wherever  it  is  necessary  for  a  wife  to  join 
as  a  party  or  consenter  to  an  heritable  security, 
it  will  be  proper  that  she  also  ratify  the  grants 
as  directed  in  the  case  of  a  sale,  vol.  l.  1st  edit« 
p.  16S ;  2d  edit.  p.  153  ;  3d  edit.  p.  118. 


8.  Band  where  the  Grantor  is  not  iftfiift. 

Where  the  grantor  has  not  made  up  tideff  to 
the  lands  over  which  he  is  to  grant  the  securi** 
ty,  the  creditor  will  be  sufficiendy  safe  from 
any  posterior  securities  which  the  debtor  may 
grant ;  because  the  grantor's  infeftment,  when 
it  takes  place,  will  accresce  and  ^ve  validity  to 
the  infdtments,  flowing  from  him,  in  the  or* 
der  of  their  dates.  Such  a  security,  however, 
is  eKiposed  to  great  risk  from  the  chance  of  the 
grantor's  death  before  his  dtles  are  completed, 
iand  from  the  subsequent  conduct  of  his  suc- 
cessor. Unless,  therefore,  in  very  peculiar  cir- 
cumstances, the  conveyancer  ought  never  to 
accept  of  such  a  security.  When  it  becomes 
necessary,  a  procuratdry  empowering  the  cre- 
ditor to  complete  the  grantor's  titles  ought  to 
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be  granted,  and  inunediately  acted  upon.  Ex-* 
amples  of  such  a  procuratory,  Bp^iczble  to  a 
purchaser  in  similar  circumstances,  are  to  be 
found,  voL  1 .  1  St  edit.  p.  1 56 ;  2d  edit.  p.  146; 
sd  edit.  p.  Ill;  which  may  easily  be  adapted 
to  the  situation  of  the  creditor  in  an  heritable 
bond. 


4.  Bond  by  or  to  Tntstees. 

Where  an  heritable  bond  is  granted  by  trus* 
tees,  the  power  is  ^ven  to  them  either  by  a 
trust-deed,  on  which  they  are  infeft,  vesting 
in  them  a  power  to  borrow  money,  and  to 
grant  heritable  securities  over  the  estate  for 
what  they  shall  have  borrowed ;  or,  it  is  given 
by  a  commission  and  factory,  with  express 
powers  to  bind  the  proprietor  personally,  as 
well  as  to  burden  the  estate  with  the  payment 
of  the  debt  In  the  former  case,  the  trustees 
mu^  be  infeft  for  the  due  exercise  of  their  of- 
fice,  and  they  must  possess  an  express  power 
to  contract  debt,  for  which  they  may  ^ve  he^- 
ritable  securities.  It  ought  not  to  be  held  equi- 
valent that  the  trustees  possess  a  power  of  sell- 
ing the  lands.  A  power  to  sell  for  behoof  of 
th6' truster,  or  of  his  g:editors»  and  a  pow(^r  to 
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ij^ntr^  debt  for  the  same  purpose,  may  lead 
to  consequences  materially  difierent  to  all  the 
parties  interested:  the  one  power,  therefore, 
ought  never  to  be  construed  so  as  to  imply  the 
other.  In  the  case  of  a  commission  empower^ 
ing  the  factor  to  borrow,  the  commission  ought 
to  be  on  record ;  it  should  be  known  that  the 
constituent  is  in  life  at  the  time  of  granting  the 
security ;  and  the  record  should  be  searched,  to 
discover  whether  it  may  not  have  been  recall* 
ed.  These  alterations  I  «|mU  endeavour  to  ex- 
plain by  examples. 


Heriiabk  Bond  by  TnMee^. 

We,  A  B  and  C  D,  consid£rim6  that  E  F, 
by  a  trust-deed  executed  by  him,  of  date 
for  the  causes  therein  specified,  disponed  and 
made  ovfer  to  us  the  lands  and  others  after  de- 
scribed, but  in  trust,  for  the  uses,  eiids  and 
Jiurposes,  and  with  die  powers  therein  express- 
ed, and,  amongst  others,  with  the  power  of 
borrowing  such  sum  or  sums  of  moq6y  i3  'we 
mi^t  find  necessary  for  extricatiog  bis  afiair^  - 
for  which  sums,  we  are  not  oidy  epapdwered  to 
bind  him  personiUly,  and  his  heirs  and  succeSr- 
sors,  but  to  grant  heritable '  bonds  and  securi- 
ties for  the  sam^  over  his  said  laQdj,  and  COiv> 

VQL»  It.  H 
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taining  all  the  usual  and  necessary  clauses  ;r 
-u^hich  trust-deed,  of  date  fbresaic^  is  recorded 
in  the  books  i>f  Council  and  Session  the  ^ 

AND  THAT,  ifi  virtme  of  the  said  trust-deed^  and 
of  the  precept  of  sasine  therein  ccntained^  we 
were  duly  infefl  in  the  said  lands^  as  trustees^ 
foresaid^  and  the  instrument  of  sasine  taken 
thereon,  of  date  ^  recorded  ,  as  the 

said  trust-deed*  and  infeftment  following  there- 
on, in  themselves  more  fully  bear :  And  seeing 
that  G  H  has  lent,  and.  instantly  advanced  ta 
us,  for  behoof  of  the  said  £  F,  the  sum  qf  L. 
Sterling,  which  siun  we  hereby  grant  us  tor 
have  received  as  trustees  foresaid,  renouncing^ 
for  ourselves  and  our  said  constituent,  all  ex- 
ceptions to  the  contrary;  therepdre  we,  in 
virtue  of  the  powers  conferred  on  us  by  the 
said  trust-deed,  bind  and  oblige  the  said  £  F, 
and  his  heirs^  executors  and.  successors,  to  re* 
I^AY  to  the  said  6  H»  hi&  heirs  and  assignees, 
th^  foresaid  FRUfciPAL  suH  of  L.  Sterling, 

and  that  against  the  term  of  Mxt,  with 

L.  Sterling  of  ^nidate  p^^^alty  in  case  of 
i^ure,  and  the  due  and  legal  interest  c£  the 
said  principal  sum  from  the  cbte  hereof  to  the 
aaid  term  of-piiymentyand  yearly^  teimly,  and 
proportionally  thereafter,  during  the  not-pay-^ 
inent  0f  the  s^d  principal  sum^  at  two  terms  in 
1^  yeaTji^  i^,  (in  the  wmmmjorm  qf  Ae  heritahte 
2k9^*)  :«  And  for  tbe^sftid  G  H  and  his  foresaidsr 
their  further  security  and  more  certain  pay* 
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Bf£NT  of  the  foresaid  sums  of  mdney»  Vfki  the 
said  A  B  and  C  D,  as  trustees  foresaid,  and  in 
virtue  of  the  powers  given  u^  by  thd  said  trust? 
deed,  bind  and  OBtia£  burieltes  to  wFErt  and 
&£is£  the  said  6  H  and  his  foresfliids^  heritably; 
but  B£P££MA^i«E  aLwavs  lu  mahuer  after  men- 
tioned, not  only  in  an  anndalrent^  &c. — (2%^ 
style  then  gees  on  in  common  Jbrm;  and  the  trus* 
tees  being  infeft^  &imf  grmtt  procurator^  dndpre^ 
cept  in  their  awn  ndmes:  lit  the  clause  qf  warrant 
dkCy  the  trustees  bind  thJeir  constituent^  his  heirs 
and  successors^  in  absoki^  warrandice^  and  themi^ 
selves  in  warrtrndice  from  Jdct  and  dedd  ;  and  the 
clause  ^  registratidn  is  thui  ejppressed)—A'^V} 
we  (in  virtue  of  Our  said  powers)  do  hereby; 
for  and  in  name  of  the  said  £  F^  consent  t6 
the  R£6isTitATioN  hereof^  iu  the  books  of  Coun- 
cil and  Sesi»on^  or  other  Judges'  booki^  compe^ 
tent,  that  letters  of  horning,  on  six  days'  charge^ 
and  all  othfer  neceteary  execution,  may  proceed 
on  a  decree  to  be  inteipdfled  hereto^  in  due 
forin:  And  thereto  w&  constitute 
tor  and  his  jMrocurators^  &6; 


Btmd  by  d  Factor. 


li  A  B,  writer  to  the  signet^  ftctor  and  corn** 
hiissiotier  for  C  Di  in^  virtue  of  a  &etory  and 
commisaum  fiom  him»  ofdate  »  and  re« 
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eorded  in  the  books  of  Council  and  Session  tfie 
,  WHICH  fstibarj  and  eomisHission  empoiww 
«rs  me  to-boirow  money  mollis  account,  and  to- 
grant,  subscribe^  andddiv^r  hcmds,  eithear  voGve-- 
^^  able  or  heritable^  binding*  him^  \m  heirs  and 
(Successors,  and  the  herkable  sul^eets  bdong* 
ing  to  him,  m  payment  of  the  sums  ci  moneys 
so  borrowed,,  with  interest,  penaltdes^  and  terrn^ 
ly  faikires,.. in  common  form;  coNsinERiNo  that 
I,  as  fiictor  foresaid,,  have  borrowed  and  re» 
eeived  Irom  £  6  and  F  G  his  son,,  the  sum  or 
L.  Spelling,  whereof  I  hereby  ^ant  the  re- 
ceipt,. xenoiMictng,  for  myself  said  my  said  con- 
stituefit,  sdl  exceptions  in  the  contTary,,  no  there* 
fotfb  herefayr  bikbm4  obugb  my  said  constituMt 
the  said  C  IX  l^^heirs„  e:Kecutors  and  succes- 
S(»9  wboBttsoever,  to  contcnt  and  rbpay  to  the 
said  £  6  and  F  G  equally  between  them,  and 
to  their  respective  heirs  and  assignees^  the  said 
principal  sum  of  L^  Sterling,  and  that  at  and 
against  the  t^rm  of  ,  with  the  i»im  of  L. 
Sterling  of  liquidate  penalty  in  case  of  fkilure,^ 
together  with  the  legal  interest  of  the  said 
principal  sum,  from  the  date  hereof  to  the  sa£& 
term  of  payment,^  and  termly  and  proportional- 
ly thereafter,  duriag  the  not«payment;.  and  that 
at  two  terms  in  the  year,  Whitsunday  and  M^* 
tinmaSf  Hby  ecpiaJL  portions  ^  beginning  the  first 
Jbisian's  payment  at  the  term  of  Whitsunday  next 
>&)r..the  «half  yesur  immediately  preceding,  anil 
so  forth,  termly  and' ipropoxtionally  tlieteafter,. 
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faring  the  not-payment  of  the  s&id  piincipai 
^um,  with  the  sum  of  L,  Sterlisg  of  li«> 

quidate  penalty  for  each  term's  failure  m  pay* 
ment  of  the  said  interest :  And  for  the  said  £ 
G  and  F  G,  and  their  foresaids,  their  further 
fiBCURiTY  and  more  certain  pa3rment  of  the  said 
sums  of  money,  principal,  interest,  pemdties» 
«nd  termly  failures,  according  to  their  respec* 
tive  interests  therein,  I,  as  factor  foresaid,  do, 
by  these  presents,  bind  and  oblige  the  said  £  F^ 
bis  heirs  and  successors,  on  his  own  proper 
<^harges  and  expenses,  duly  and  lawfully  to  in- 
fefl  and  seise  the  said  E  6  and  F  6,  and  their 
foresaids,  for  their  respective  interests,  herit<* 
^bly,  but  Tinder  reversion,  as  after  expressed^ 
not  only  in  all  and  whole  an  annualrent  of 
L.  Sterling,  (in  common  Jbrm)'^To  Bt:  held 
the  said  annualrent  and  lands  themselves  in  se- 
curity, either  of  and  under  the  said  C  D  and 
bis  foresaids  in  free  blench,  for  payment .  of  a 
penny  Scots  en  the  ground  of  the  said  landi^ 
at  the  term  erf  Whitsunday  yearly,  if  asked  on- 
iy,  OR  from  the  said  C  D,  of  his  immediate 
lawful  superiors  of  the  ssune,  in  mariner  fol- 
lowing, &c.  (in  common  form.  The  procutatory 
of  resignation  will  bear) — I,  the  said  A  B,  as 
factor  and  commissioner  foresaid^  hake  and  con* 
STiTUTE  and  j^^^^y  si^d  several- 

ly, procurators  for  the  said  C  D,  to  the'  eflbct 
after  specified;  giving  and  committing  to  them 
lUU  power,  warrant,  and  comoiission  &>r  t^e 
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C  D,  and  in  bi$  name  to  apfear,  &0| 
(The  assignaUcm  to  ihe  rents  and  Htk$  is  thus  esj 
pressed)— ^Aiijy  FyRXHUR,  I,  aa  factfnr  foresaid^ 
2>Oy  by  these  pr«ent99  make  and  constitute 
Ithe  said  £  G  and  f*  G$  and  t3l^ir  fpr^sa^ids,  for 
their  sever^  interests,  the  lawful  cessioners  and 
assignees  qf  the  said  C  D>  not  only,  (cc^—^and 
Ae  clause  qfregistraUtm^  as  i^  the  preceding Jarm^ 

• 

^B  consent  to  registration^  fw  letkrs  qf  homings 
on  sis  days  charge.  The  precept  qf  sasine  wll  bf 
thus  eapresised^A^Ti  to  the  eflfect  that  the  said 
£  6  and  F  G,  and  th^ir  foresaids,  for  their  re* 
jBpective  rights  and  interests,  ipay  \}e  infeft  and 
seised,  i^ot  oklt  in  the  annualrent  before  spe- 
cified, payable  forth  of  th$  said  l^inds  and  c^ 
thers,  but  alsq  in  th^  said  lands  and  others 
themselves,  in  security,  as  said  is,  I  the  said 
A  B,  as  factor  and  compus^ioner  foresaid,  de- 
sire and  REQUIRE  you  and  jointly 
and  severally,  baillies  in  that  part  for  the  said 
C  D,  to  the  e^cU  after  *  specified,  speci* 
ally  CONSTITUTED,  &c.— (l%e<se  are  the  princi- 
pal pectdiarities  in  the  h^taMe  security  by  trustees 
or  factors.) 


Bond  injcmur  qf  Trustee^. 

I,  A  B,  CONSIDERING  that  the  deceased  C  D^ 
by  a  trust-disposition,  of  date  >  and  recor4- 
ed  in  the  commissary-court  bool(s  of  £dinburgl]|^ 
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the  9  v^ted  his  whole  heritaUe  9n4 

moveable  estate  in  the  following  trustees^^  viz« 
£  F,  G  H9  and  I  K,  or  the  acceptors,  and  th^ 
survivors  or  survivor  of  them,,  for  th^.  uses; 
ends,  and  purposes,  and  with  .the  burdens  an4 
provisions  mentioned  in  the  said  trust*deed :  By 
which  trust-deed  it  is  ordered  that  the  sum  of 
L.  Sterling  shall  be  lent  out  Q.n  bond,  or 

other  security,  to  be  taken  payable  to  L  O  and 
M  O,  and  to  the  survivers  or  survivor  of  them, 
and  the  heirs  of  their  bodies  or  body ;  whom 
fading,  to  the  lawful  issue  of  his  own  body  j 
whom  failing— (&c.  izs  in  the ,  substitutiony—se' 
eluding  executors  j  with  power  to  the  said  trus- 
tees, or  to  the  acceptor  and  survivor  pf  them', 
to  uplift,  assign,  and  convey  the  sums  due  by 
such  bond,  and  agfin  to  lend  out  the  same 
during  the  minority  of  the  said  L  O  and  M  O : 
And  the  said  deed  further  declares,  that  the 
said  C  D's  estate  an4  effects  shall  be  liable  in 
the  interest  to  the  said  L  O  and  M  O  on.  the 
foresaid  principal  sum  of  L.  Sterling,  for 

six  months  preceding  his  death,  and  until  the 
same  shall  be  lent  out;  declaring  the  said 
principal  sum  and  interest  to  be  liable  in  the 
following  liferent  annuity  to  N  O,  mother  of 
the  said  L  O  and  M  O  j  viz.  L, .  Sterling, 

whilst  the  said  children  or  their  issue  shall  re«- 
main  in  life;  L.  Sterling  in ^ case  one  of 

them  shall  die  without  issue ;  and  such  interest 
as  the  said  principal  sum  of  L*  Sterling 
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itoay  yield,  in  cate  ^ey  shall  both  die  without 
issue ;  which  annuity  is  declared  payable  to  the 
toid  N  Q  half-yearly :  And  whereas  the  said 
trustees,  in  obedience  to  the  directions  qf  the 
said  settlement,  have,  by  a  minute  of  sederunt, 
agreed  to  lend  to  me  the  principal  sum  above 
mentioned,  on  my  giving  an  heritable  security 
therefor,  in  terms  of  that  settlement ;  and  the 
said  PRINCIPAL  sum  of  L. .  Sterling,  be- 

ing instantly  lent  to  me  by  the  said  trustees, 
the  receipt  wherfeof  I  hereby  acknowledge^ 
RENOUNCING  all  cxccptions  in  the  contrary; 
THEREFORE  I  tiic  Said  A  B  bind  and  oblige 
me,  my  heirs,  executors,  and  t^uccessors  whom- 
soever, to  CONTENT  and  REPAY  the  said  sum  of 
L.  Sterling  to  the  said  L  O  and  M  O, 

and  to  the  survivers  or  gurvlver  of  them,  and 
the  heirs  of  their  bodies  or  body  \  whqm  fail- 
ing, to  the  la^ul  iesue  of  die  body  of  the  said 
C  D — (substitution) — and  that  at  and  against 
the  term  of  next,  with  the  sum  of  L. 

Sterling  of  liquidate  penalty  ip  case  of  failure, 
and  the  due  and  legal  interest  of  the  said 
principal  sum  from  the  date  hereof  to  the  fore- 
isaid  term  of  payment,  and  termly  and  propor- 
tionally  thereafter  during  the  ndt-payment,  at 
two  term?  in  the  year,  Whitsunday  and  Mar- 
tinmas,  by  equal  portions,  beginning  the  first 
term's  payment  at  the  term  of  next,  for 

the  half  year  immediately  preceding,  and  sq 
jforth  tetmly  and  proportionally  thereafter  dur» 
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ing  the  Hot-payment  of  the  said' principal  sum ; 
WITH  the  sum  of  L.  Sterling  of  liquidate 

penalty  for  each  term's  failure  in  payment  of 
the  said  interest :  But  declarino  always,  in 
terms  of  the  foresaid  settlement,  that  the  said 
trustees,  and  the  acceptor  and  survivor  of  them, 
shall  have  power  to  uplift,  assign,  and  convey 
the  sums  of  money  above  mentioned,  princi- 
pal, interest,  and  penalties,  and  again  to  lend 
out  or  employ  the  same  in  terms  of  the  said 
settlement ;  but  with  the  application  of  which 
sums  I  am  to  have  no  concern ;  and  D£clar« 
ING  also,  that  the  said  principal  sum  and  In- 
terest shall  be  liable  for  the  siid  liferent  annui- 
ty provided  to  the  said  N  O,  payable  in  the 
proportions,  and  increasing  in  the  circumstan- 
ces specified  in  the  foresaid  settlement :  And 
for  the  s*i4  L  O  and  MO,  and  survivor  of 
them,  and  the  heirs  of  their  bodies  or  body, 
whom  felling,  for  the  other  heirs  before  men- 
tioned, their  further  security  and  more  cer- 
tain PAYMENT  of  the  foresaid  sums  of  money, 
principal,  interest,  penalties,  and  termly  fail- 
ures, I  the  said  A  B  pind  and  oblige  me,  my 
heirs  and  successors,  on  our  own  expense,  duly 
and  lawfully  to  jnfeft  and  seise  the  said  L  O 
jand  M  O,  and  survivor  of  them,   and  their 
foresaids,  whom  failing,  the  other  heirs  before 
jnentioned,  heritably,  but  under  reversion,  in 
manner  after  expressed,  not  only  in  an  annual- 
rent,  &c»  (m  cfmrnrnform.    The  rents  and  Htk- 
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deeds  are  thus  caoeg/edy^AHJ>  furthbr^  I  the 
said  A  B  do,  by  these  presents,  make  and  goN« 
«TiTUT£  the  said  L  O  and  M  O,  and  the  sur- 
viver  of  th^m,  and  their  foresaids,  whom  fail- 
ing, the  other  heirs  before  mentioned  in  their 
order,  and  for  their  respective  interests,  my 
lawful  ces^ioners  and  assignees,  not  only  in 
and  to  the  whole  writs,  &c. — {The  precept  of 
sasine  is  expressed  in  Ms  manner) — And  to  the 
effect  that  the  said  L  O  and  M  O,  and  the  sur- 
vivor of  them,  and  the  heirs  of  their  bodies 
or  body,  WHOM  failing,  the  other  heirs  before 
mentioned,  in  their  order,  may  be  infeflt  and 
seised,  &c.  I  the  said  A  B  hereby  desirb  and 
KFQuiRE  you  and  jointly  and  seve- 

rally, my  bailies  in  that  part,  to  the  effect 
after  jspecified,  specially  constituted,  that  on 
pight  hereof  ye  pass,  &c.  and  there  ciVE^and 
DELIVER  heritable  state  and  sasine,  with  actual^ 
real,  and  corporal  possession  to  the  said  L  Q 
and  M  O,  or  to  the  survivor  of  them,  or  their 
foresaids,  or  to  the  other  heirs  above  express, 
ed,  NOT  ONLY  an  annualrent,  &c* 


5.  Heritable  Bond  tQ  a  Company. 

When  an  heritable  security  is  to  be  given  to 
^  company,  as  it  is  impossible  to  infeft  th^ 
company ;  the  feudal  right  must  be  given  to 
the  partners  individually,  as  trustee?  for  Ui? 
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eompany.  The  personal  obligation  will  be  ta- 
ken to  the  partners  of  the  company,  as  trustete^ 
for  the  company ;  and  when  you  come  to  the 
obligation  to  infeft  the  company,  you  proceed 
in  these  words. 

And  for  the  said  C  D>  £  F,  and  G  H,  their 
jhrther  secuhity  and  more  certain  payment 
9f  the  said  sums  of  money,  principal,  interest, 
penalty,  and  termly  failures,  I  bind  and  ob« 
LiGE  me,  and  my  heirs  and  successors,  to.  ih« 
feft  and  seise  the  said  C  D,  £  F,  and  G  H,  and 
the  surviyers  or  surviver  of  them,  (the  majori- 
ty alive  at  the  time  being  always  a  quorum), 
IN  TRUST,  for  themselves,  and  for  those  who 
for  the  time  may  be  partners  of  the  said  com- 
pany of  C  D  and  Company,  (under  whatever 
name  or  firm  the  said  coinpany  may  be  known), 
and  the  assignees  Qr  disponees  of  the  said  trusr 
tees,  heritably,  b^^  und^r  reversion,  in  man^ 
ner  after  specified,  not  oNf  y  in  ^n  annualrenf^ 
&c.  (/n  the  assignation  to  the  rents^  you  convey 
to  the  stud  *  C  D,  E  F,  and  G  H,  and  the  sur- 

•  vivers  or  surviver  of  them  in  trust,  as  afore^ 

*  said,  and  to  their  foresaids.  *  And  in  the  pro-* 
curatory  of  resignation  and  precept  (^  sasine^  you 
mention  the  trusses  in  this  Jbrrri) — ^The  said  C  D 
E  F,  and  G  H,  and  the  survivors  or  survivor 
of  them  in  trust,  for  behoof  of  themselves,  and 
of  such  as  may  be  partners  of  the  said  compa- 
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ny  (MT  C  D  and  Company  for  the  time,  (under 
whatever  name  *or  firm  they  may  be  known^ 
or  the  Msignees  or  disponees  of  the  said  trus« 
tees* 

There  is  an  instance  of  an  heritable  security 
10  a  coi&pany  (under  the  present  tide),  in  the 
style,  of  aa  heritable  bond  for  a  cadi  accoimt, 
where  the- nature  of  this  right  will  more  fuUy 
appear. 


6L  Regulations  rilative  to  the  interest. 

Qattse  restricting  the  Interest. 

It  often  happens  that  money  is  lent  at  4| 
per  cent ;  but  in  place  of  fixing  this  rat3e  of  in^o 
terest  in  the  bond,  the  legal  idterett  is  sdpulat« 
ed ;  and  it  is  made  a  condition,  that  if  the  inte- 
rest be  paid  within  a  certain  number  of  days 
aft^  it  falls  due,  44  per  cent,,  in  place  of  the 
legal  interest,  will  be  received,  by  which  means 
the  regular  payment  of  the  interest  is  so  far  se- 
cured.   The  dause  is  commonly  in  these  terms. 

J9  A,  GRANT  me  instantly  to  have  boreowbd 
and  RECEIVED  from  B  the  sum  of  L. 
^ZKhwonT^The  personal  bdndgoes  onasm&ie 
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Jarm  qfihe_  Ihnd  which  has  been  given,  HUyou  come 
to  &ese  words~~*  And  for  tiie  said  B  and  his 

*  foresaids  tb^ii*  farther  security. '  And  invne, 
lately  before  these  words  you  insert  theJoUtmng 
clauseJ) — *  But  always  with  and  under  this 

*  CONDITION  and  provision,  as  it  is  hereby  ex- 

*  pressly  conditioned  and  provided,  that  in 

*  case  I  or  my  foresaids  shall,  from  time  to 
'  time,  pay,  or  cause  to  be  paid,  to  the  said  B 

*  and  his  foresaids,  the  interest  of  the  said 

*  L.4000  Sterling,  at  the  rate  of  4i  per  cent 

*  per  annum,  at  the  terms  of  Whitsunday  and 

*  Martinaias  half  yearly  when  the  same  ^aU 

*  fall  due,  OR  within  the  space  of  thirty  days 
'  after  each  of  the- said  terms  of  Whitsunday 

*  and  i/taxtimnaa ;  that  then^  and  as  often  as 

*  the  said  annualrent  shall  be  so  paid,  the  said 
'  B  and  his  foresaids  shall,  in  consideration  of 

*  such  prompt  payment,  be  bound  to  accept 
'  thereof,  in  lieu  and  satisfaction  of  the  legal 
'  interest  of  the  said  principal  sum:  But  if  the 

*  said  interest" of  4j  per  cent,  per  annum  shall 

*  not  be  punctually  paid  at  the  terms  above 
■*  mentioned,,  then  and  in  that  case  the  legal 
'  interest  before  expressed  shall  be  due  and 

*  PAYABLE,  as  if  no  restriction  thereof  had  been 

*  herein  contained. ' 

In  the  procuratory  of  resignation  and  precept 
<^  sasine,  you  will  say—'  An  annualrent  of  L.  WO 
'  Sterling,  UNDER  the  condition  of  its  being 

*  RESTRICTED  to  4i  per  cent,  per  annum,  in  the 
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'  manper,  and  under  the  conditions  above  ex* 

*  pressed ;  or  such  an  annuabrent  as  shall  cor« 

*  respond  by  law  for  the  time  to  the  said  sum 

*  of  L.4000  Sterling.' 

Sometimes,  in  place  of  this  diminution  of 
the  interest,  there  is  only  a  discount  given  of 
one  quarter  per  cent;  but  any  alteration  of 
this  Idnd  can  occasion  no  material  change  on 
the  clauses. 


a 


Where  the  Principal  and  Interest  is  made  pay^^ 

able  in  Lmdon. 

m 

When  die  creditor  is  an  Englishman,  th^ 
Interest  is  generally  made  payable  in  London, 
or  perhaps  the  principal  also  is  made  payable 
there.  This  occasions  no  change  on  the  terms! 
of  the  personal  obligation;  but  there  is  suIh 
joined  to  it  the  following  clause^ 

^  Declaring,  that  the  payment,  not  only  of 

*  the  principal  sum  aiid  penalty,  if  incurred^ 

*  shall  be  made  by  me  and  my  foresaids  on  the 

*  Royal  Exchange  of  the  city  of  London^  but 
^  also  that  the  interest  thereof  shall  in  like  man- 
^  ner  be  regularly  paid  by  me  and  my  foresaids 

*  on  the  Royal  Exchange  of  the  city  of  Lon- 
^  don,  in  terms  of  the  obligation  above  writ-* 
•ten.' 
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Where  there  is  a  collateral  Security  for  the  rr- 
gular  Payment  of  the  Interest. 

A  collateral  security  for  the  regular  payment 
of  the  interest  is  sometimes  granted  in  the  prin- 
cipal bond ;  at  other  times  it  is  granted  in  a 
separate  deed  Where  it  is  made  part  of  the 
bond,  the  personal  obligation  will  be  thus  ex- 
pressed 

•  » 

Which  sum  of  L.  Sterling,  I,  the  said 

A  B,  hereby  bind  and  oblige  me,  my  heirs, 
executors,  and  sticceiAors  whomsoever,  to  con- 
tent and  REPAY  to  the  said  C  D,  his  heirs  and 
assignees,  and  that  against  the  term  of 
next,  with  the  sum  of  L.  Sterling  of  liqui- 

date penalty  in  case  of  failure :  And  further, 
I,  the  said  A  B,  and  I,  L  M,  bind  and  oblige 
us,  jointly  and  severally,  our  heirs,  executors, 
and  successors  whomsoever,  to  make  payment 
to  the  said  C  D  of  the  due  and  legd  interest  of 
the  said  principal  sum  of  L.  Sterling,  from 
the  date  hereof  to  the  said  term  of  payment, 
and  yearly,  termly  and  proportionaUy  thereafter 
during  the  not-pa3m][ent  thereof,  And  that  at 
two  terms  in  the  year,  &c.  (in  commmform. 
And  in  the  clause  qfref^trationyou  5ay)-— and  I, 
th^  said  A  B,  and  I^  the  saiji  L  M>  as.  co-obli- 
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gant  with  the  said  A  B,  for  the  regular  pay- 
ment of  the  interest,  in  manner  above  written, 
CONSENT  to  the  REGISTRATION  hereof  in  the 
books  of  Council  and  Session,  or  other  Judges' 
books  competent,,  that  letters  of  horning  on  six 
days'  charge,  and  all  other  e^ceqution,  may  pass 
upon  a,  decree,  to  be  interponed  hereto  in  com- 
mon form  :  And  thereto  wjs  constitute 
our  procurators,  &c. 


Bond  J&r.  the  PaymefU.  of.  Inter e^U 

I,  L  M,  considering  that  A  B,  by  his  herit- 
able bond,  of  djate  »  for  the  causes 
therein  specified,  bound  aqd  obliged  him,  his 
heirs,  executors  and  successors,  to  repay  to 
C  D,  his  heirs  and  assignees,  the  sum  of 
L.  Sterling,  and  that  against  the  term 
of  then  next,  with  th^  suqpt  of  L. 
Sterling  of  liquidate  penalty  in  case  of  f^^ilure  ; 
as  also,  of  the  legal  int^est  of  the  said  princi- 
pal sum  of  L.  Sterling,  from  the  dafe  of 
the  said  bond  to  the  said  term  of  payment,  and 
termly  and  proportionally  thereafter  during  the 
not-pay  men  t  thereof,  and  that  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal 
portions ;  beginning  the  first  term's  payment  of 
the  said  interest  at  the  term  of  Martipmas  then 
next,  for  what  shall  be  due  fropi  the  date  of  the  ^ 
said  bond  to  the  said  term ;  and  the  next  ^erm'l 
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*  '  *  .     •  ■* 

jpSLfment  of  the  said  interest,  it  tnd  term  of 
Whitsunday  ;  fbr  the  hal^year>hme^^^^ 
ly  preceding,  and  so  forth  at  the  said  two  terms 
of  \l^hitsundaj  and  Martinmas  yearly  thereafter, 
by  equal  portion^  during  the .  not-ptynieiKt  of 
the  said  principal  sum,  mth  L.  S^teHing 

of  liquiclate  penalty  for  eabh  term's  failure  ifll 
payment  of  die  said  interest  at  the  i^d  terms : 
And  for  the  said  C  D  and  his  fbre^ds  their, 
ihrther  security  and  liiore  Certain  payment  o£ 
the  said  siims  of  money;  the  said  A  B  thereby 
bound  and  obligi^d  Kim  and  his  foresaids  to  in* 
feft  arid  seise  the  sslid  C  D  aiid  his  fdresaids; 
heritably,  but  iiiider  redemption,  in  manner 
therdn  expressed^  not  dniy  in  an  aiinualrent  of 
L.  Sterling,  or  stich  ah  ^niialrent,  less 

er  moi'e^  as  shsiU  c<^rre^pond  by  laW  for  the  time 
to  the  ^aid  principal  siliri,  to  be  upllifted  and 
takeri  at  thd  terms  arid  by  the  proportions  above 
written^  forth  of  his  lands  and  estate  of  ; 

and  dthers  therein  particularly  described  i  biit 
also  iii  the  said  lands  themselves,  in  further  se-^ 
ciirity  td  the  said  C  D  and  his  foresaids,  of  the 
paynieht  df  the  Said  siittis  of  money,  principal^ 
interest^  liquidate  expenses^  and  teniily  failures 
therein  Specified^  and  that  by  two  severil  in- 
feftmeritS  and  riianriers  df  hdldirig;,  a  se  vetdese; 
as  thfe  said  heritable  bond,  containing  prociira* 
tory  of  resignation,  pfecept  of  sasirie,  clatuse  of 
reversion^  *  assignatidn  td  tbe '  titterdeeds  and 
VOL.  ir,  1 
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t 

rents,  with  all  other  nefcessary  clauses,  in  itself 
more  fully  beafB.  And  further,  consid^br- 
iNG  that,  in  the  treaty  for  the  said  loan,  it.Wi^s 
STIPULATED  and  'AQ^je>njy  that  I  should  grant  a 

'  bond,  as  a  collaterd  security  for  the  regular  pay- 
aient  of  the  interest  of  the.s{iid;principal  sum ; 
THEREFORE  I,  the  said  L  M,  do  hereby,  without 
prejudice  to  the  said  heritable  security,  but  in 
corroboration  thereof,  bind' and  o^xiGi^me,  my 
heirs,  executots  and  successors  whomsoever,  to 
-pay  to  the  said  G  D,  his  heirp- and  assignees,  the 
lawful  interest  of  the  said  principal  sum  of 
L»  ,  and  that  at  two  terms  in  the  year, 

Whitsunday  and  Martinmas,  by  equal  portions, 
during  the  not-payment  of  the  said  principal 

,   sum ;  beginning  the  first  term's  payment  thereof 
at  the  term  of  Martinmas  next,  for  the  interest 
which  shall  be  due  frcnn  the  date  of  the  said 
bond  to  the  said  term,  and  the  next  term's  pay- 
ment of  the  said  interest  at  the  term  of  Whit- 
sunday ,  for  the  half  year;  immediately 
preceding  that  term,  and  so  forth  at  the  said 
two  terms  of  Whitsunday  and  Martinmas  year- 
ly thereafter,  by  equal  portions,  during  the  not- 
payment  of  the  S9.id  principal  sum,  with  the  sum 
of  L.             Sterling  of  liqujikte  pendty  for 
each  term's  failure  in  payment  of  the  said  an- 
nualrent  at  the  terms  above  specified.    And  I 
CONSENT  to  the  REGISTRATION  hcrcof  in  the 
books  of  Council  and  Session,  or  other  judges' 

.    books  competent,  that  letters  pf  homing  on*  six 
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flays*  diarge,  and  all  other  execution  may  pasS 
on  a  decree  to  be  ihterponed  hereto  in  common 
form;  and  thereto  I  constitute 
my  procurators,  &c*     In  witness  whereof,  kcd 

7.  It  has  been  proposed,  in  order  to  secure  the 
expense  of  factor-^fee  paid  by  the  creditor  when 
he  has  occasion  to  enter  into  possession  of  the 
estate  and  to  draw  the  rents,  that  this  expense 
should  be  made  a  burden  on  the  right  of  re- 
demption, by  expressing  the  .  clause  in  these 

terms*—* 

*  And  declaring  also^  as  it  is  hereby 
specially  provided  and  declared,  that  the 
foresaid  annualrent  of  1.  ,  and  lands  and 

others  above  disponed,  out  of  which  the  same 
is  upliftable,  shall  be  redeemable  by  me  the 
said  A  B,  and  my  foresaids,  or  by  our  assig- 
'  nefes,  from  the  ^atid  C  D,  and  his  foresaids,  by 
payment  t6  them,  or  lawful  cbnsigtiflfction  for 
their  behoof,  of  thei  foresaid  prirtdipal  sum  o^ 
L.  ,  with  the  anniialrents  theredf,  liqui- 

date  penalties,  and  tefrmly  failures  restift^  and 
incurred  at  the  tiitie,  at  least  to  the'  amount  o^ 
all  such  necessary  expense  as  sfhall  have  been 
laid  out  in  securing  or  recfovering  the  iJaid  sums; 
and  particularly,  ivithoiit  prejudice  to  thh  gene, 
rality,  the  expense  of  factor's  sailary,  and  other 
charges  incurred  in  recovering  tlie  rents  of  the' 
lands,  in  case  the  said  C  D  or  his  foresaids  shall 
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he  obliged  to  enter  into  the  possession  thereof^ 
and  the  expense  incurred  in  expeding  the  in- 
feftment  to  follow  hereon.  * 

« 

8.  Obligation  on  the  Creator  to  Convey. 

As  the  creditor^  on  receiving  his  money,  is. 
obliged  only  to  discharge  the  bond,  although 
there  may  be  many  dtnations  m  which  it  might 
be  more  for  the  interest  of  the  debtor  to  keep 
up  the  security ;  the  following  ckuse  (which 
will  be  inserted  imme^ately  before  the  clause 
of  re^stfation)  will  provide  for  this,  and  em- 
power the  debtor  to  demand  a  conveyance 
from  the  creditor  in  place  of  a  discharge. 

*  An0  FURTHER,  it  IS  hereby  conditioned^ 
^  and  the  said  C  D,  by  accepting  hereof,  binds 

*  himself  and  his  foresaids^  on  receiving  full 

*  payment  of  the  debts  hereby  due,  either  to 

*  grant  a  discharge  and  renunciation  hereof,  or» 
^  if  I  or  my  f(»resaids  shall  require  it,  a  legal 

*  conveyance  of  this  bond»  and  of  the  infeft- 

*  ment  to  follow  hereon,  in  favour  of  such  per- 

*  son  or  persons  as  I  or  they  shall  point  out ; 

*  and  which  conveyance  shall  contain  a  clause 

*  of  warrandice  from  fact  and  deed,  with  o- 

*  ther  usual  and  necessary  clauses.  * 

9.  It  may  be  considered  as  a  change  falling^ 
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yader  ^e  presatf  head,  where  a  piidr  creditor 
consents  to  rertrict  his  daim  c^  preference  ia 
favour  of  a  aew  creditor.  Ttus  1$  geaersdly 
done  b J  his  becoimng  a  partf  to  the  new  bond, 
and  consenting  to  the  security,  in  the  manner 
"done  by  the  wife  when  she  has  been  heri- 
tably secured  in  her  [Mrovisions ;  of  which  there 
4s  an  exanpl^  p.  1  lo. 

}0.  Mieratiom  priced  to  be  made  m  the 
dame  if  Redemption^ 

The  clause  ©f  redempdon  is  generally  in* 
serted  in  the  precept  of  sasine,  that  it  may  with 
certainty  enter  the  record.  The  debtor  can 
but  rarely  have  occasion  to  resort  to  the  forms 
prescribed  by  that  clause ;  yet,  situations  may 
occur,  where  k  will  be  necessary  to  follow  the 
order  of  redemptioa ;  as  where  a  creditor  has 
gone  abroad  vrithout  leaving  proper  powers 
with  those  intrusted  vrith  the  management  of 
his  affairs,  or  where  the  creditor  is  a  pupil 
without  tutors,  or  where  he  is  incapacitated 
from  acting*  It  is  therefore  deserving  of  con- 
sideration, whether  the  forms  of  the  redemp- 
tion might  not  be  shortened  by  a  process  be- 
fore the  Court  of  Session,  authorized  by  a 
^use  of  redemption  in  the  following  i^xm^ 
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Declaring  always,  as  it- id  her eby  ^ecially 
^PROVIDED  and  declared,  that  the: said' knnual- 
reaat  of  L.  Sterling,  and  lands  and  oJtbers 

above  disponed,  out  of  yrhich  the  same  is,  pfiiftr 
able,  shall  be  redeemable  by  me  the  said  A 
and  my  foresaids,  or  our  assignees,  from  the  said 
B  and  his  foresaids,  by  payment  to  them,  or 
lawful  CONSIGNATION  for  their  bethoof,  of  the 
foresaid  principal  sum  of  L.'  Sterling,  with 
the  anmialrents  thereof,  and  the  liquidate  pe- 
nalties and  termly  failures  resting  and  incurred 
at  the  time,  together  with  the  expense  necessa-. 
rily  paid  out  by  the  said  B  and  his  foresaids,  for 
infefting  pv  otherwise  securing  <;hemselves  in  the 
paid  annualrent,  and  lands  and  others  foresaid, 
or  in  conveying  or  discharging  and  renouncing 
these  presents,  in  whole  or  in  part,  as  the  same 
shall  be  ascertained  by  an  account  to  be  given 
in  by  them,  and  that  at  and  against  the  said 
term  of  ,  or  at  the  term  of  in 

any  subsequent  year,  on  lawful  premonition  al- 
ways of  forty  days  to  be  made  by  me  and  my 
foresaids  to  the  said  B  and  his  foresaids,  in  pre- 
sence of  a  notary-public  and  witnesses.  Thip 
PLACE  of  redemption  to  bc  withiu  the  office  of 
the  Bank  of  Scotland  at  Edinljurgh  j  and  the 
consignation,  in  the  case  of  absence  or  refusal 
to  accept,  to  be  in  the  hands  of  the  Treasurer 
to  the  Governor  and  Company  of  the  said  Bank 
for  the  time,  upon  the  peril  of  the  consigner  j 
and  an  extract  hereof  shall  be  as  effectual  foic 
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using  the  said  order  of  redemption,  as  if  a  par. 
ticular  letter  of  redemption  had  been  granted 
by  the  said  B  or  his  foresaids ;  or,  in  place  of 
following  out  the  order  of  redemption  above 
prescribed,  that  it  shall  be  optional  to  me  the 
said  A,  and  to  my  foresaids,  to  call  the  said  B » 
or  his  foresaids,  in  an  action  before  the  Court 
of  Session,  containing  the  necessary  conclusions 
for  PAYING  or  coN3fONiNo  the  said  redemption- 
money,  and  for  declaring  the  redemption  of 
the  said  lands  and-  others  *foresaid,  the  citation 
in  the  said  action  being  always  given  forty  days 
at  least  preceding .  the  term  at  which  payment 
or  consignation  is  to  be  made  ;  and  which  con- 
signation, if  necessary,  shall  be  made  in  the 
hands  of  the  treasurer  foresaid,  at  such  time 
and  manner  as  the  Judges  pf  the  said  Court 
f  hall  direct. 


'     11.  General  Form  of  the  Heritable  Bond. 

»        .  •         • 

« 

I  have,  in  the  foregoing  sections,  taken  no- 
tice of  the  alterations  which  are  most  coijimonr 
iy  to  be  met  with  in  the  different  clauses  of  the 
heritable  ]bond  Before  leaving  this  subject, 
I  shall  give  an  example  of  an  heritable  boncj 
of  rather  a  simpler  form,  which  will  suflScient- 
Ij  attain  the  objects  of  the  parties.  The  fornji 
b  Jto  he  rjx^  with  ia  practice. 


Heritable  Bond^ 

I,  A,  grapt  jiae  to  }i*yj5  in^t^dy  r^eiVed 
ii-om  B>  the  sum  of  JLf.  Sterling,  renounc^ 

mg  all  exc(^>tions  tq  th^  contrary ;  which  mn^ 
of  L,  Sterling  I  bind  and  objuige  me,  my 

heirs^  executors  and  successors^  to  repay  to 
the  aaid  B,  his  heirs  and  assignees,  at  the  term 
of  pexty  with  L.  Sterling  of  liqui* 

date  penalty  in  cas^  of  failure^  and  the  legal  in-^ 
terest  of  tjhe  said  principal  sum»  &om  the  datc^ 
hereof  to  tjxe  said  term  of  paymei|t|  and  teribly 
and  prppprtionally  thereaft^  during  the  not^ 
payment  thereof,  wit|i  L.  Sterling  of  li- 

quidate penalty  for  each  term's  failure  in  payt 
ment  of  the  said  u),l^e^ :  \ud  for  the  said  B, 
and  his  foresaids^  their  FURT|i£R  s£cy rity  and 
inore  certain  payment  of  the  foresaid  sums  of 
inoney,  I  bind  and  obj^jge  mQ»  my  heirs  and 
isucces^rs,  qn  om  pwh  expend,  didy  aod  law« 
fully  to  iNFEFT  an4  seisb  the  said  B  and  his 
foresaids,  heritably,  but  under  reversion,  in 
manner  after  mentioned,  not  only  in  an  annual- 
rent  of^  L.  Sterling,  or  such  an  annual- 
rent  as  shall  by  law  for  the  time  correspond  to 
the  said  principal  sum,  to  be  taken  at  two  terms 
in  the  yeair^  Whitsunday  and  Martinmas,  by 
equal  portions,  beginning  the  fii^st  lialf  year's 
payment  at  the  term  of  next,  for  the  half- 
•  year  immediately  preceding^  and  the  next  halif. 
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year's  payment  at  the  term  of  there- 

after»  and  so  forth  termly  and  proportionally 
during  the  not^redemption^  with  a  fifth  part 
Inore  of  each  term's  annnalrent  of  liquidate 
penalty  for  each  term's  failure,  forth  of  all 
^md  WHOLE  (here  ike  lands  are  parUctdar^  de^ 
scribed)rro%  forth  of  any  jmrt  of  the  ^d 
Jands,  and  of  the  readiest  of  the  rents  thereof, 
sut  also  in  all  and  whole  the  said  lands  and 
others  themsel^esy  in  further  security  to  the 
said  B  and  his  foresaids,  of  the  payment  of  the 
^principal  sum,  interest,  liquidate  expenses,  and 
termly  failmres" above  mentioned;  akd  that  by 
two  severpl  infeftments  and  manners  of  hold- 
ing; one  thereof,  as  well  with  respect  to  the  in- 
feftpent  of  *  annualrent  as  to  that  of  property  in 
jsecurity^  to  be  |I£ld  of  me  fund  my  foresaids  in 
free  jblendi,  for  payment  c£  a  penny  Scots  mo- 
ney  on  t^e  gipunds  of  the  said  lands,  at  the  * 
term  of  Whitsunday  yearly,  if  asked  only;  the 
pTH£|Ei  of  the  said  infefthents  to  be  helt> 
from  ipe  and  my  foi^snids,  of  our  immediate 
lawful  wperiors  of  the  said  lands,  in  manna: 
following,  viz.  the  infefhnent  of  annnalrent  in. 
free  blench,  fbr  payment  of  a  penny  Scots,  in 
manner  foresaid,  and  the  infeftment  of  property 
in  security,  by  the  same  tenure,  and  as  freely  in 
all  respects  as  I  or  my  foresaids  hold  or  might  ' 
hold  the  same  ourselves ;  an  n  fbr  that  purpose  to 
grant  all  necessary  deeds,  with  procuratories  of 
Resignation^  and  precepts  of  sasine^  wbenrequir* 
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ed  J  AND  I  OBLIGE  Hic  and  my  foresaids  to  ektei^ 
find  iNFEFT  the  said  B  aind  his  foresaids,  vassals  to 
us  in  the  said  annuakent  and  lands  in  securitj 
as  aforesaid,  without  any  c(»Rposition ;  anb  J 
hereby  assign  and  make  over  to  him  and  them 
the  non«entry  and  other  casualties  that  may 
fall  during  their  non^entry:  And  further,  I 
jia&e  and  constitute  the  said  B,  and  his 
foresaids,  my  lawful  cessioners  and  assignees, 
NOT  ONLY  in  and  to  the  whole  title-deeds  of 
the  said  lands,  but  also  in  and  to  the  whole 
rents  thereof  for  this  ^  present  year  ,  and 
fpr  all  years  to  come  during  the  not  redemp* 
tion»  with  the  leases  of  the  said  lands,  and  all 
diligence  and  execution  competent  to  me  tbereip 
pn ;  SURROGATING  and  substituting  the  said 
B  and  his  foresaids  in  my  full  rig^t  apd  place 
of  the  premises,  under  reversion,  a3  said  is,  tot 
their  security  and  payment  of  the  sums  of  mo* 
ney,  principal,  iotqrest,  penalties^  andtermly 
failures,  above  written ;  declaring,,  that  in  case 
the  said  B  or  his  foresaids  shall,  at  any  time 
hef  eaf  ter,  enter  into  possession  of  the  said  sttb-> 
jects,  or  shall,  in  virtue  of  the  powers  hereby 
given,  uplift  the  rents  of  the  said  subjects,  on 
any  part  thereof,  they  shall  be  liable  for  their 
actual  intromissions  only,  as  the  san;ie  shall  be 
instructed  by  their  writ  or  oath ;  and  that  af- 
ter deduction  of  what  they  shall  have  expend- 
ed in  recovering  the  said  rents,  or  shall  have 
paid  to  factors,  qv  in  repairs,  public  burdens^ 


c- 


tnA  others,  w  in  ^maintaitimg  the  possession  of 
the  said  subjects  in  virtue  hereof  j  and  that 
they  shall  in  nowise  be  liable  for  not  doing  di- 
ligence, nor  for  insolvency  of  tenants,  nor  for 
omissions  of  any  kind  ;  and  that  they  may  re- 
linquish and  reassume  the  said  possession  at 
pleasure.  And  I  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Ses&ion,  ot 
other  judges'  books  competent,  that  letters  of 
homing  an  six  days*  charge,  and  all  other  exe- 
cution necessary,  may  follow  on  a  decree  to 
be  interponed  hereto  in  common  form;  and 
for  that  purpose  coNSTtruxE^  my  procu^ 

rators,  &c.  And  further,  I  desire  and  re* 
QUIRE  you,  and  each  of  you,  jointly  and 

severally,  my  bailies  in  that  part,  to  the  effect 
after  expressed,  specially  ooNSTrruTED,  that, 
on  sight  hereof,  ye  pass  to  the  grounds  of  the 
said  lands  respectively  and  successively,  and 
there  give  and  deliver  tp  the  said  B,  or  tQ 
his  foresaids,  heritable  state  and  sasine,  actual^ 
real,  and  corporal  possession,  not  only  of  the 
said  annualrent  of  L.  -  Sterling,  or  of  such 
an  annualrent,  less  or  more,  as  may  by  law  far 
the  time  correspond  to  the  foresaid  principal 
sum  of  L.  Sterling,  to  be  taken  at  the 

said  term  of  annually,  beginning  the  first 

term's  payment  thereof  at  the  term  of 
next,  for  the  period  from  the  date  hereof  to  the 
said  term,  and  the  next  term's  payment  at  the 
term  of  thereafter,  and  so  forth  yearly 
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Imoid  proportic^ally  diereafter,  durii^  the  not'- 
redemption,  forth  of  Ahh  and  whole  the 
said  lands  and  others  above  written>  or  f(»rth  of 
;any  part  thereof,  and  of  the  readiest  rents  of 
the  same ;  but  also  of  all  and  whole  the 
;Said  lands  and  othei:^  themselves,  in  real  se* 
cuRiTY  to  the  said  B,  and  his  foresaids,  of  the 
foresaid  sums  of  money^  principal^  interest^  li- 
quidate penalty,  and  termly  failures  above 
speci^d;  akd  that  by  delivery  to  the  said 
B,  or  to  his  foresaids^  or  to  his  or  their  certain 
attprneyi  in  his  or  their  names*  bearer  here-* 
of^  of  earth  and  stone  of  the  ground  of  the 
4Siaid  }mxd^9  for  the  .said  lands  aiKi  others  them* 
selves^  and  a  penny  money  for  the  said  annual* 
Tent,  with  lall  other  symbols  usual. and  requi- 
site; DECLARjNG  always,  that  the  infeftment 
of  aunuakent,  and  the  infeftment  of  property 
in  security,  sh^U  be consisteiit  and  maybe  used 
jointly  or  separately:  Akd  further  declar- 
ing, that  the  foresaid  annualrent  of  h.  . 
iSterling,  and  the  lands  themselves,  sliall  be  re- 
deemable by  me 'or  my  tbresaids^  from  the 
^aid  B  or  his  foresaids,  by  payment  to  him  or 
them,  OR  by  lawful  consignation  for  his  or  their 
behoof,  of  the  foresaid  principal  sum  of  L. 
Sterling,  with  the  interest  thereof,  liquidate 
penalties  and  termly  failures  incurred  at  the 
time,  with  the  expense  of  infe^ing  or  other- 
wise  securing  the  said  B  or  his  foresaids  in  the 
said  annualrenty  lauds  and  others ;  and  that  nt 
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the  term  of  ,  or  any  other  term  of  Whit- 

sunday or  Martinmas  thereafter,  on  premoni- 
tion always  of  forty  days,  to  be  made  by  me  or 
my  foresaids  to  the  said  B  or  his  foresaids,  in 
presence  of  a  notary-public  and  witnesses  in  due 
form  ;  the  place  of  redemption  to  be  within 
the  office  of  the  Bank  of  Scotland  at  Edin- 
burgh ;  AND  the  CONSIGNATION,  iu  case  of  ab- 
sence or  refusal,  to  be  in  the  bands  of  the  trea- 
surer of  the  Bank  of  Scotland  for  the  time,  on 
the  peril  of  the  consigner;   and  an  extract 
hereof  shall  be  as  effectual  for  using  the  said 
order  of  redemption,  as  if  a  particular  letter  of 
redemption  had  been  granted  by  the  said  B 
or  his  foresaids :   These  things  in  nowise  ye 
leave  undone  ;  which  to  do  I  commit  to  you,, 
jointly  and  severally,  full  power,  by  this  my 
precept  of  sasine  directed  to  you  for  that  effect. 
In  witness  whereof,  &c. 

Having  thus  stated  the  changes  on  the 
clauses  of  the  heritable  bond,  I  proceed  to  the 
changes  occasioned  by  the  nature  and  object  of 
the  bond. 


Changes  w  the  Heritable ^Bond  arising  from  the 
Nature  and  Object  of  the  Bond. 

I  am  now  to  explain  those  changes  which 
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take  place  in  the  heritable  bond,  not  from  any 
alteration  in  the  ordinary  clauses  of  the  deed^ 
but  from  the  cause  of  granting,  and  the  pecu^ 
liar  object  of  the  deed.  I  think  it  proper, 
however,  to  mention,  that  under  this  head, 
there  will  riot  be  found  any  heritable  bonds  of 
provision  in  favour  of  wives  or  children,  a& 
these  come  under  a  different  division  altoge* 
ther,  and  will  be  found  under  the  head  of 
marriage  contracts  and  family  settlements. 

The  first  example,  then,  under  the  present 
division  of  the  subject,  is  that  of  an  heritable 
bond  for  the  price  of  land.  In  a  transaction 
of  this  kind  it  is  common  to  make  the  price  a 
burden  on  the  disposition,  (an  instance  of  which 
will  be  found,  vol.  1.  p.  176,  1st  Edit.;  167y 
2d  Edit. ;  1 32,  3d  Edit.)  But  even  where  this 
is  done,  it  is  common  to  take  an  heritable  bond 
for  the  price,  or  balance  remaining  due  of  the 
price ;  and  the  only  alteration  on  this  form  of 
the  deed  will  be  in  the  narrative,  which  will 
state  the  cause  of  graiuing. 

In  place  of  giving  the  form  of  a  bond  of 
that  kind,  I  shall  ^ve,  as  being  a  more  com- 
plex form,  one  where  the  money  is  retained  ia 
the  hands  of  the  purchaser,,  in  consequence  of 
certain  incumbrances  remaining  undischarged^ 
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1.  Heritable  Bmdfor  the  Price  of  Lands.. 

I,  B,  CONSIDERING  that  A,  by  his  disposi- 
tion, of  the  date  of  these  presents,  for  the 
onerous  causes  therein  expressed,  sold  and  dis- 
poned to  me,  my  heirs  and  assignees,  heritably 
and  irredeemably,  the  lands  and  others  herein 
particularly  described  5  xvhich  lands  the  said  A 
bound  his  heirs  and  successors  to  warrant  to 
me  and  my  foresaids  at  all  hands,  and  against 
all  deadly :  And  considering  that  the  sum  df 
L.  Sterling  of  the  price  of  the  «aid  lands 

is  still  due,  and  that  the  said  sum  has  b©en  re- 
tained by  me  to  answer  a  liferent  annuity  of 
L.  Sterling,  payable  to  Lady  , 

find  heritably  secured  over,  the  said  lands  and 
estate  by  an  heritable  bond  of  pro  vision,  grant- 
ed to  her  by  ,  of  date  ,  and  by  the 
instrument  of  sasine  following  thereon,  dated 
,  and  recorded  ,  as  the  said  herit- 
able bond  of  provision  and  infeftment  more  ful- 
Jybear:  And  further,  considering  that  it 
was  agreed  on  betwixt  the  said  A  and  me,  at 
fnaking  the  said  purchase,  that  on  my  retain- 
ing the  said  sum  of  L«  Sterling,  I  should 
grant  to  the  said  A  a  valid  heritable  security 
therefor,^  over  the  said  lands  and  estate ;  there- 
fore, I  hereby  bind  and  oblige  me,  my  heire, 
executors  and  successors  whomsoever,  to  con- 
tent and  p^y  to  tb^  said  A,  his  heirs'  and  a% 
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signees;  the  forelsaid  retained  sum  of  Li 
Sterliligj  at  the  ^rst  term  of  Whitsunday  or 
Martinraias  immediately  foUowitlg  the  death  of 
the  said  Lady'  *  ,  when  the  said  liferent 
annuity  will  cease^  or  at  the  first  term  of  Whit-» 
Sunday  of  Martinmas-  after  the  said  liferent  an- 
nuity shall  have  been  duly  Bnd  effectually  ex- 
tinguished by  renunciation  or- (^heVwise,  which- 
ever of  these  eveM&' shall  fil§l  bapjiefi;  lawfid 
intldtatioti  and  requi^tkn^ein'g'iailwstysmiideto 
iafc  and  ihy^for^aidi^,  by  a  dotary-pi^lic  arid  wit* 
xi^ses^f(^'tyda^8  fltegedin^  the  tfef ifi  4t  i^hiek 
pdyitteiit  is  to  Ife^ftianded'i  iki^fH^  wirrf 
the  suiti  of  L.  Sterling-  6f  li^iiidate  pe- 

nalty in  6ase  bf  failore,  atidthe  legal  ii^terest  6lt 
thfe  said  principal  sum  from  t£e^term  of  -  , 
(being lhfe*term  orn*y  entty  fo*h^  said  lands) 
to  the  Said  term  6f  payment,  stnd  that  yeairly  at 
the  term  of  -  '  ;  teginniiig  ti*  first  term'i 
payoidntiaC  tile  term  of  ^  '  for  the  year 

preceding,  andtfioibrtJir'yearty *afld  |ft'(^rtidn- 
ally  ther^iECft^r,:as  long  ad  the  4sai(i  prirti^ipal^sufini 
shall  remain  unpaid:'  F{bDVli>i>Kt:and  x>£CLXit« 
mocalways,  as  it:  iff  hef^y  PRoiW[Dii>  4nd  i^e- 
CLARED,  tfaat^  there  shall  :be  imy  ^itrreats  due 
of  the  sai4  liferent  annuity  preceding  the  term 
of.  /.*  \,  or'ir^eisaid  A^.^r  Ms  iitresaids,  shall, 
fail  in  the  regular  payment  cff  the  said  liferent 
annuity,  on  the  terms  at  which  the  same  becomtes 
due,  THEN,  and  in  eiffaer  of  tha^  cas^i  it^&ll 
}fe  comjpetent  tp  me,  oi  my  foresaids^  to  pay  up 


the  said  annuities  out  of  the  prihcipal  ^uni  itself; 
and  whatever  ftixins  I  or  my  J^resaidS  shall  so  pay 
on  account  of  the  sai4  A,  exceeding  the  interest 
of  the  prihcipal  suin  hereby  due;  tlie  Saine  shall 
so  far  diminish  th&t  pntidpai  suihi  add,  frtfm 
thenceforward^  the  Ibalahce  iheredf  remaifiing 
due  shall  aloiie  bear  interest  againi^t  ine;    And 

axid  his  fdresiiidi}  thdr  pijRTHEit 
SECURITY  aiid  indre  c^am  ^ath^ni*  Of  the 
jsakl  rfetaiiifed  sum»  ihtereftt,  penidty  axid  term- 
ly  failur^s^  if  incurred^  I  the  said  M  bind  and 
bBuoE  ine  and  my  fdreitjtids^  i;^n  otir  own  ex* 
jpbnsej  duLjr  aiid  lawfblly  to  ifitdk  and  itiie  the 
ftaid  A  atid  hii3  fcnreSaids,  undfet  rever^ton^  iti 
tniinher  after  iqiecifiedi  ndt  ohljr  in  all  and  whole 
an  anhudlreiit  of  L;  St^rllh^^  or  Such  ati 

ahiiualreht  te  shall  by  lalfr  ibr  the  tihife  eorre- 
^oiid  tb  tbt^  said  rietaitied  principal  sulii  of 
L.  iSt^liiig^  to  b^  iiplifbd  at  the  tferm 

b£  khiiualiy^  bej^iiitiii^  the  first  tirm'sf 

paytnc^t  therfeof  fit  the  iMrtA  «if 
tor  ^e  ycfar  |)rfeH;;^ingi  and  io  forth  yearly 
and  proportionally  there^iterj  imiiig  the  iiot- 
redenllitioiiy  iNrith  ii  fifth  |iart  inorc^  of  ^ch 
yearns  ahiui^lreiit  ()f  liquidate  penalty  ih  case; 
of  failiitef  fo^t h  tif  aU.  aiid  vmoLE^tfw  deed 
prticeeds  in  the  camfmtn  il^lt  ^f  ffie  hei^iiaik 
hnd)i 


iWf  .    HE'RirABtEiBDN0 


<  * 


3.'  HeritaW  Band  wer  Burgage  Suhjectsi^ 


j»  t  .•«<--  w    * 


-  (  There '^k  ^otiing  peatUdr  in  the  personal  obli^ 
geriiafi-G^  Ais'bmdy  after  ichich  ffou  prxeed) — 
And  f6r:%¥e:said'  B  and  hid  foresaids  tlieir  for* 
thet;«eairity- and  more  certain-  payment  of  the 
ibresaid  isiims  of  moneys  I  binb  and  obi^ige  me». 
•  my -heirs,  and  su<x!esisorS)  on  mar  own  ^  expense^ 
dnly^iid iawfud^  to  injpept  awd  seise. the. ^d 
B  acd'lrift  ftiresaidsjheriiaiblyy  but  under  raver- 
sioB»  in^maniier  aftei:  mcntronedr  :kdt  okly  ia 
an  anriiKilrent  of  li. ' '      ^  Sterlingi  or  such  aq 
aiinuAl'rent  as  s&aU  by  law  iiir  rthe.^ime^corre* 
spond  :t^  the  said  principal  sirar  off  L. 
l^flifig,  to  .be  taken  at  twa  ierms  in  the  year^ 
Whitsundky  and  Martirimas,.'  by  e^aal' portions^ 
Uagimmig^he  first  term's  payment  at^he.term 
9f    ! '      '  next  for  the  nrterest  then  due,  and 
th^  iiesefc  Kalf  ytarfis  payment  at  the  term  of 
•        thereafter,'  and  so  ftrth  termly  dnrihg 
th«^  ifetffedliti^iOnf  with  a  fiflh  part  more  of 
eacH teiM-S'ftn]!ltuakeht i>f  liquidate  penalt^'for 
e^h  ti^mv's  foiilure,  forth  of  ail  and  vtholb 
^h£9^'  Srte^iAf  i*fe?'  ««^<?/>— or;  forth  of  any 
{^t  or^  piQieti#n^  of  the  saiid  siillyects,  and  of  the 
sspbefi^  of  thfr  Fei|t«  ih^ire€^^  jstTT  ajlso^  in  all 
and  witoXBllber  saidlckigi^ng  or  d\velling-hau3e« 
IK  FURXi&R.  sECURffv  to  the  said  B  and  his 
Jftresaids^-of  the-paynrent  df  the  princ^atdrnn^ 
Jm^erest^iiciuidate  expenses,  and  termly  failures 
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above  mentioned.  Ik  which  'akntuaLrbkt- 
RiGHT^  and  whole  heritable  subjects  above  de- 
scribed, IN  SECURITY  as  aforesaldi  I  bind  and 
OBiiiGfi  me  and  my  foresaids,  duly  to  ib&d  and 
seise  the  said  B  and  his  foresaids,  to  be  held  of 
my  superiors  thereof,  in  the  same  manner,  tuid 
for  the  same  services  for  which  I  hold  or  might 
hold  the  same  myself;  and  for  accomplishing 
the  said  infeftment  by  resigiiation,  I  hereby 
MAKE  and  CONSTITUTE  ,  ,  jointfy  and  seve-> 
rally,  procurators,  for  me,  and  in  my  narne^  to 
REsiGj^,  as  I  hereby  resign,  8urii£KP£r,  uf- 

GIVE,    OVERGIVE    and   DELIVER,    NOT    ONiiY    an 

annualrent  of  L.  .  Sterlitig»,  to  bd  uplifted 
and  taken  at  the  terms,  aiid  by  the  j>rc^ortipns 
foresaid,  forth  of  all  and  whole  the  said 
lodging  or  dwelling'^house^  with  the  piprts  und 
pertinents  thereof,  all  lying,  bounded^  ^d  de- 
scribed as  aforesaid^  zvr  also  all  and  whol& 
the  said  subjects  thi^selvfeSi^in  the  biiQfis  <>C 
the  Lord  Provost»  ^  or  of  any  one  of  the^  baiUies 
of  the  biu'gb  of  !  fq^  ihpjtixG^ic  j^  mib». 
hands  of  his  ^Majestyi  immedi^  Miwful  jsupe- 
nor  thereof  in  eavour  and  for  n^ ir  infi^ibnent 
of  the  samei  to  be  gristed  to  the  ^itid  3  and  his 
foresaids!,  in  further  security  iipd  mgn^  certain 
payment  to  them!  of^d^w^  sterns,  of  momfy^: 
principid^  int^est,  liquidate  pj^alty*  and  tenn< 
ly  failures  as  aforesaid ;  but  with  and  under 
this  FRovisioN  i»;td  nEcLARATioK  al>:ays^  thid 


t4S  lt£IHTABZ.£  BOin> 

the  said  annualrent,  and  tlie  whole  subjects  s^ 
bove  described^  are»  and  shall  be  rbdeemable 
by  the  said  A  and  his  hdrs  and  assignees  from 
ihe  s^d  B  and  his  foresaids,  at  the  said  term 
of  next,  or  at  any  subsequent  term  of 

Whitsunday  or  Martinmas  thereafter^  on  pre* 
monition  always  of  »xty  days  to  be  made  to  the 
said  B  w  his  foresaids,  by  the  said  A  or  his  fore*, 
saids,  personally,  or  at  the  dwelling-place  of  the 
said  A  or  his  foresaids,  if  within  Scotland,  and^ 
if  forth  thereof,  at  the  marfcet-cfoss  of  Edin-. 
burgh,  pier  and  shore  of  Leith,  in  presence  of 
a  notary-public  and  witnesses^  by  making  pay* 
mej^t.to  the  said  B  or  his  foresaids,  or,  in  case 
.  of  absence  or  refusal,  by  consignation  in  the 
hands  of  the  treasurer  of  the  Bank  of  Scotland, 
on  the  term-day,  if  a  lawful  day,  and,  failing 
thereof,  the  next  lawful  day  thereafter,  between 
the  hours  of  two  and  three  aftemotm,  within 
the  office  of  the  said  Bank,  of  the  foresaid  prin* 
cipal  sum,  interest  due  thereon,  penalty,  and  li* 
quidate  expenses  that  shad}  happen  to  be  due, 
with  the  necessary  charges  expended  by  him  in 
infefting  himsetf  in  the  said  annualrent  and  sub*- 
j^ts,  and  of  the  expense  of  renouncing  and 
didchairgmg  the  said  heritable  bond  and  this  in- 
feftment,  agreeably  to  an  account  t^  be  ren- 
dered by  him,  all  which,  in  case  of  consigna- 
tion, shall  be  made  forthcoming  at  the  peril 
tif  the  consigner  ^  and  that  a  copy  of  this  bond,, 
or  of  the  sasine  to  follow  hereon^  shall  be  ast 
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sufficient  for  making  the  said  order  of  redemp- 
tion, as  if  a  particular  letter  of  reversion  were 
subscribed  and  registered  apart;  *  acts,  i^- 
STRUMEKTs  aud  DocuitfEMTs  iu  the  premises, to 
call  for  and  receive,  and^  generally,  to  do  every 
other  thing  in  relation  to  the  premises  which  I 
could  do  myself  if  personally  present,  or  which 
to  the  office  of  procuratory  in  such  cases  is 
known  to  belong;  all  which  I  oblige  me  to  ra* 
tify  and  coniirm. — (2%^  bond  then  proceeds  in  the 
usual  form,  ti^  this  diffisrence^  0iaik  contains 

KG  1»RBCEPT  OF  SASINE.) 

•  < 

The  sa^ne  on  this  bond  must  be  taken  by 
the  town-cletk  of  the  burgh  wkhia  which  the 
subject  Is  situate,  and  recorded  in  the  burgh 
books.  •  The  form  of  the  sasine  is  di^refore  of 
service  principally  for  the  purpose  of  showing 
the  manner  in  which  anfeftmeat  is  given  in  a 
burgh-subject. 


*  It  B)i^  be  proper  to  inaert  a  clause  obligiDg  the  bor- 
rownr  to  insure  the  subJecL  The  foUoving  is  an  example 
of  such  a  clause.    *  As  also,  I  bind  me  and  my  foresaids  to 

*  IN&URS  the  lodging  or  dweUing^hoase^  and  others  before 
f  meniionedy  to  the  extent  of  L«  Sterling  at  least*  in 
'^  some  estabfished  insarance-'offioe  against  fire,  and  annu* 

*  ally  to  pay  the  premium  of  such  insurance^  and  to  report 

*  discharges  thereof  to  the  said  B  and  his  foresaids ;  or,  in 

*  case  he  or  his  foresaids  shall  make  the  insurance,  I  oblige 
'  me  and  my  foresaids  to  repay  to  the  said  B  or  his  fore* 
^  saids,  not  only  the  charges  of  the  policy,  but  the  whd^ 

*  |>romiii|ms  they  may  i^v^nce,  and  that  on  demand.  * 
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Instrument  of  Sasine^  "where  the  Sulyect^  oiper  • 
which  the  Secwity  extends  bolfi  BurffS^f* 

In   the  name   of  God,   amen,   &c.      In 
PRESENCE  of  ipe  notary-public,  tdwn  clerk  of 

,  and  witnesse3  iiubscribing,  comt 
i?eared  personally,  on  thegrountj  of  thfe  subjects 
qfter  described,  1^,  one  pf  the  present  baiUies  of 
ihe  said  city }  as  also  compeared  J  O,  ^s  procur 
rator  and  attorney  fqr  and  in  n^irte  of  A,  by  vir- 
tue of  a  procuratory  of  rei^ignation  eqntained  iii 
an  heritable  bond,  dated  ,  made  and 

granted  by  the  said  A,  to  and  in  favour  of  B, 
his'  heirs  or  assignees,  whereby  he  conveyed 
to  him,  his  heirs  and  assignee,  heritably,  but 
under .  redemption,  in  manner  after  specified. 
not  only  tbe.annualrent  herein  afteif  resigned, 
upliftable  forth  of  the  subjects  therein  men- 
tioned and  herein  after  described,  but  also  the 
said  subject  itself  in  security,  as  after  written, 
as,  from  the  same,  produced  to,  and  publicly 
read  by  rr^e  the  said  notary  to  the  said  bail- 
lie  and  witnesses,  on  the  ground  of  the  -said 
several  subjects,  did  clearly  appear ;  and  then 
and  there  the  said  J  O,  attorney  foresaid, 
by  staif  and  baton,  as  use  is,  rj^signbd  and 
surrendered,  not  only  all  and  whole  an 
annual  rent  of  L,  Sterling,  to  be  uplifted 

and  taken  at  the  term  of  Whitsunday,  &c.  dur- 
ing the  not-redemption,  with  a  fifth  part  morg 


-  IK  it  BURG  AOE  SUB;»JGT*  •  151 

eE  each  term's  anntialrent,  of  liquidate  periralty 
iacase  of  failure,  forth  op  all  and  whole 
-^(^Here  the  sulgect  is  descriledJ^^Bvr  also 
the  said  subjects  themselves,  iM  the  hands  of 
tlie  said,  baillie,  in  favour  and  fbr  new  irf- 
JGeftmeiit  pf  the  saine^  to  be  made^  given,  and 
granted  to  lite  sard  B,  in  fortl^er  secwity  and 
more  sme  ^aj^ment  to  him  atid  his  foresaids 
of  the  said  "priiicipal  smn  of  L.  Stef- 

ling,..»entipned  an  the- said  heritage  bpnd^ 
with  L.  .  .  Sterling  of  liquidate  penalty  in 
case  of  failure;  aiid-  the  due  «nd  ordinary  an* 
mialreDtt  of  the  said  principal  sum,  ^  from,  th* 
date  of  the  said  bondlj^  Ihe  said  term  of  W-hft" 
Sunday  next,  ^amd^  yearly,  daily,  and  propor- 
tionally ,  ;tliereafter,>,  during  -the  tiot -payment, 
with  L»  ;  Stejding  of  liquidate  expenses 

for  each  termr^s  failure  in  payment  of  the  said 
interest;  with  and  under  this  provision  air- 
ways, as  it  is  hereby,  and  by  the  Said  hetit- 
able  bond,  expressly  provided  and  dedaredv" 
that  the  said  annualrent,  and  the  •said  sub^^^ 
jects  and  others  theinselves,  ^hgU  be  redeeno*- 
able  by  the  said.  A,  his  heirs  tod  assignees^ 
from  the  said  B  and  his  ibrei^ids,  at '  the 
said  term  of .  Whitsimday,  or  at  any  ternt 
•C|f  Whitsunday  or  Martinmas  thereafter,  on 
premonition  always  of  i^ixty  days  to  be  made^ 
bythe  said  A  to  the  said  B,  personally,  or  at  his* 
idwf IHng-place,  if  within  Scotland^  iii  preseiice 
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pf  a  notary  i^nd  tntne^ses,  and,  if  forth  tiier^^ 
of,  at  thp  mar):etrcrqas  of  Edinburgh^  pier  and 
$hore  of  Leith^  by  making  payinent  to,  or,  in 
pase  of  ftbsence  or  refusal,  by  consignation  ii; 
the  handfif  of,  the  treasurer  of  the  Bank  of  Scot* : 
land,  on  the  term*day,  if  a  lawful  day,  and^ . 
iailing  thereof,  the  next  lawful  day  tiierefifier^ 
between  the  hours  of  twQ  and  three  afiteniooni 
^thin  the  office  of  the  Bank  of  Spotland  at^ 
Edinburgh,  of  th^  foresaid  prindpal  sum,  in* 
terest  thereof  penalty*  wd  liquidate  expenses 
that  shall  happen  to  be  resting  and  incurred, 
and  the  necess^  chatTge^  expended  by  hiim 
in  infefting  and  securing  himself  in  the  said 
annualrent  and  subjects,  and  of  the  expense- 
of  renouncing  and  discharging  the  said  herit- 
able bond  and  thi3  infeftment,  conform  to  an 
account  tp  be  rendered  by  hixn^  all,  in  case 
pi  consignation,  to  be  made  forthcoming  at 
the  peril  of  the  consigner ;  and  that  a  copy  * 
of  the  bond,  or  of  this  instrument  of  sasine, 
shall  be  as  sufficient  for  makinjg  the  said  or- 
der of  redpmptioQ,  as  if  a  partici^^  lett», 
of  reversion  were  subscribed  ^d  registered, 
apart ;  wiiic|i  b£sxgkation  sq  duly  9nd  law* 
fuHy  made»  was  admitted  of  ^d  received  by 
the  iftid  baiiiije,  who,  in  yirtiie  of  his  bffice,: 
and  at  the  desire  of  the  md  procurator  re^  - 
{ligner,  gave  and  deuverxd  to  tte  said  B  he- 
ntable  state  and  sa$ine,  actual*  real,  and  corpo- . 
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fftl '  p($6s6^ibn,  HOT  ONLY  of  ALL  land  whole 
the  fbresaid  annualrenf  of  L.  Sterling, 

or  such  other  annualrent,  le^  or  more,  as  by " 
law  for  the  time  shall  correspond  to  the  said 
principal  h5u»  of  L.  Sterling,  tdlie  up-" 

lifted  in  manner  before  fkpr^ssed,    forth  of  * 
AI.L  and  WHOLE'^kere^  shortli/  :dt^scribedy''^R' 
toKTH  of  any  part  bt  portion  thereof,  first^^ 
best,  and  ■  readieist  rents  and  duties    of  the^s 
sattiei  BUT  Xl$o  of  all  and  whole  the  fore-' 
said  i^bj^cts  themselVcH^,  in  keal  SEctJRiTY  to 
hii»  and  his  'Ibrenaids,  of  the  siiihiS  of^money, 
|>rinci|^lf  inter^t^  and  penalties  airdve  i^pecifi-f 
ed;  BUT  redeemable  always  ^rtd*  under  re^ 
demptioUi  in  manner  before  Aierittett,  andthat/^ 
by  delivery  of  earth  and  stone  of  tiie  ground' 
of  the  said  several  subjects,  and  pennies  of  mo- 
ney,*as"  use  Xjs,  for  the  said  annualrent,  to  the  [ 
3aid  J  O,  as  procurator  and  attorney  for,  and  ijj  . 
the  name  of  tbe^aid  B,  after  the  form  and  te- 
nor  of  thi  craid  heritable  bond,  and  prqciu-a^ 
lory  of  resSgnatidn  therein  contained,  in  all " 
{winlsj  WHEREUPok,  and  upon  ALjL*and"suN-J 
DRY  the  premises^  the  said  J  O,  iattoiriey  fore-" 
said,  asked  and  required  instruments^  undei;C 
the    httid  of  me   noikry-public   subscribing^^' 
Tkese  THiNb^  Vere  so  said  and  done  on  the^ 
trouhd  foresaid,  betwiit  the  hottts  of*"     " ,  f.  / 
and    '    of  the  day,  ratonth,  yearl)f  God,  and*^ 
|ting*s  reign  respectively  first  above  written. 


\ 
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in. presence  of  .         «nd..         ,^ /witqejwes'te 
theJ  premises .specipliy  called  and  required. 


.^'X 


■i    - 


iferitabk  Bwd  over  Burgage.md.otbt^  Stihjectsi 

X'lt'miy  hapjjen  that  the  lieritafele  "bond  coni 
taltii^  lands  holding  feu  or  bfench  aiongst  wltK 
lands  hoYdin^  bufgaTC,    Where  that  i^  the  case, 
two  sasjnes  will,  be  requisite,;  a  sasine  by  the 
to^rprclerfe  \  wWcb  will  .b?. .  recorded  .  in  ;the 
buTj^  hooka  for  the  la^-holdirig  burgage; 
and  aaptber  ta  .which  .any  liotaty  may  actj  and 
which  ^me  mmt  be  record^  id  the  general 
or  particular  register  of  s^nes*     In  express- 
ing the  obligation  to  infeft,-  the^only  difference 
that  will  bcctir,  is  what  follows/  'After  ex- 
pressing  the  obligation  to  infeff  the  creditor  in 
aii  annualrent,  ^c,  and  in  the  lanc&  theiiiselyes . 
in  security^  you  proceed— ;      '^   ,  \  ,. ,,.  /,    ,  .. 
<  And  that  by  two  several  infeftments  and 
«  manners  of  holding ;  one  thereof,  as,  well  wi(;b. 
«  respect  to  the  infeftment  of  annualrent  a&  to ' 
«  tfiat  of  property  in  secority,  to  be  held^f  me 

*  afld  my  foresaids,  in  free  ble.nch,  for  payment  6f^ 
'^  A  penny  mon^y  on  the  grqund  of  the  said  kinda^ ' 

*  at  the  term  of  Whitsunday  yCiarly,  Jf  i^Jcpd  pn- ' 

*  ly ;  THE  OTHER  of  the  said  ikfefjmie^ts  to  be^ 

*  held  from  riie  apd  my  foresaids,  c^pjir  immcf 

*  diate  lawful  superiors  of  th^.^afd  lan^^,  ii\ 
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^  manQer  foHowing,  viz.  The  infeftment'  of  air* 
^  nualretitin  free  blench,  for  paymmt  of  a  pea* 

*  ny  Scots,.,  in  inannerlbreaaid,  and  tibe  infefi-^ 
^  mtnt  of  property  in  sefcurity  by  the  same  te» 
f  iiiare»  aQd;ja$:fri^jr  in  ail  res|)eci$.'as  I  olr  ii^ 
<  £br^aid3;)ii>IB,  :oit  might  bold  rthe.  saitie'oini. 
f  ^e\Y69  { .aodi  for  that  pui^Qse;».  tp  grant  all  ne*- 
f  cessajy  deedisi,  wjh&iproGUr^t^ry  of  refeigna* 
f  tiosn  jm4:|»recept  of^iasine,'  Mrben  teqoiredf 
'^  AkX>:  in  which  annilalireiitt,,  payable  out  of  the 
.^'Said  lands  holding  butgagie^^  and  in  the  said 

*  la^nds  tbem^ebre^  in  security  td  the  said  B 
^and  his> fomsaids^  tn  th6  elt^nt  zbave  writ- 
^  ten» ;  but;  lind^  re¥ei{si0n,tin  n^asnet  fiuresaid, 
'  IbinA  9od.Qjs|.iab;nfe  and  serf iifeirteids  4x1 

*  give  inleftm^ntif  by  resignation  therein,  iti 
'  the  bands  of  toy  superiors  thereof  ;  akd^  ibr 
'  that  purpose,  I :  hereby :  kAKs  and/coicsT!. 

*  XVTiR  1-  jointly  and  severally, '  &c.  X^Jds 
pracMxniory  may  hst  adapted  to,  the  burgage  suh 
'Jects  Mione;  0A/i  r  Ike  other,  streets  mU  aiter  "Ac 
jptecept  qf  ^asmef)         *;  -    . 

To  codiplete  this  view  of  the  heritable  se- 
curity  ever  burgage  subjects,  I  subjoin  the  te* 
newal  of  the  right  i^  the  heir  of  the  creditor 
by  the  ma^strates.  ^  , 

CogfHtion  and  Sasine  in  fctoour  of  an  Heir  in  an 
'  '  "    '  '  Heritable  Security.    - 

Ijsi  THE  >AME  OF   GoD,    AMJBN,      KnOW  ALL 


' 
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jffEKt  \)y  dxis  present  pidbilic  ioitrumeiit,  thaj' 
onthe^  day  of  ;*  ,iii1^e  yiear  of  out 
Xjord»  sxtd  yeftt  of  the  ragn  of  our  Sove* 
«digii  Lord  Qeorge,  hy  the  grace  of  God,  of 
the  United  kingdomi  of  Great  Britain  and  Ire* 
ifamdy  King^  Defasder  cf  the  Faiib^  in  frs« 
«BNCE  of  ine  notary-public,  city  deric  of  Bdin- 
linigh,:and  witnesses  fuhsorihmgv  compeared 
peiHMiia%  on  the  ground  of  the  sti^^ats^  here^ 
«fter  defieribed^  A»^  one  of  the  present  bailees  of 
the  said  city  ;  a^d  tfaeniand  there  the.  said  bail- 
Ue^  fay  virtue  of  h»  office,  cookoscbo  and  ektbr- 
tn  B,  eldest  son  of  ^e  nd\r  deceased'E  senior, 
as  iie»«st  and  lawful  heir  to  his  said  &ther,  in 
AJLiJ  and  wHou  Hmt  dweUing4iou8ti  &c.  {here 
describe  il),  with  tbe  insurance  upo^  the  said 
dwelling-house,  inthe  Company  against 

JiQSses  by  iFire,  and  (Hvxd«ds  of  prf^  alreaidjr 
due  or  to  become  dne  thereon :  And  that,  ih 
wal  security,  and  for  the  more  suve  "pm^mMfb  t^ 
him  t&e  said  B  junior  of  the  principal  snm  oC 
L.  400  Sterling,  annualrents  there<Kf  £:o$n  the 
day  of  '  (to  whidi  date  the  former 
aqnuajrents  were  paid  up),  during  the  not-pay^ 
ment,,  with  the  sum  of  h.  80  Sterling  of  liqui- 
date penalty,  in  case  of  failure  in  payment  q£ 
the  said  principal  sum,  all  as  contained  in  a  dii- 
jipsition  and  assignation!  dated  ,  and 

made  and  granted  by  S  ^y        ,  to  and  in  &m 
yom  of  the  3^id  ^  senior^  his  heirs  ^d  assign 
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iiees»  h^Htably,  htat  iiMfmtJAl^iiuzA^yirAX9j:mAi 
under  reversioiit  in  terms  of  the  ciUiis^  pf  are-*, 
version  contained  in  z  bond  Mid  disp(>sitidn  inr 
security,  dated  the  .:  ^  made  and  gnuited  by 
F  to  the  told  S  W,  his  heirs. sod  m&ig;ne^'%  »(d 
upon  which  bond  ahd  disposition,  the  saul  S  W^ 
stood  infefl,  conform  to  his  instrument  oi'i^ 
sine  vAdts  tivs  hand  of  the  now  deceased  Mr 
J  W»  coii^nct  city  cleirk  of  Edinbm^  di^ed 
and  recorded  ;  in  wllieh  std)gect8  in 

security,  as  said  is,  the  said  dedsasbd  B  senior 
also  stood  infefly  cCnafotm  to  his  instrument  of 
sasine,  and  gave  and  d:bliv£R£d  to  the  said  B 
junior,  heir  aforesaid,  heritable  state  and  sasine, 
actual,  real,  and  corporal  possession  of  all  and 
WHOLE  the  foresaid  dwelling-hous^  with  the 
cellar  and  pertinents,  and  of  tiiat  other  dwell- 
ing-house, &c.  particularly  l>6in>ded  and  de- 
scribed as  ^resaid^  in  r%al  security,  and 
for  payment  to  him  of  the  sums  above  written  ; 
but  redeemable  always,  and  under  reversion  in 
manner  set  ibrtli  in  the  foresidd  bond  and  dis-^' 
position  in  securi^,  and  that  by  delivery  of 
earth  and  stone  of  tlie  ground  of  the  said  sub^ 
jects,  and  hasps  and  staples  titereof,  t6  J  O 
writer  in  Edinburgh,  tts  attorney  foi',  and  in  his 
|)ame,  after  the  manner  and  custom  of  enter- 
ing and  infefling  the  heirs  of  the  proprietors  of^ 
tenements  within  burgh  to  th^  mh^i^nce  i>£ 
their  ancestors,  in  all  point%  whofm^  em^ii^i  > 
WrH£RsupoN,  and  upon  all  and  wnput  the 
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pretii}|<»^  j^  Mtd^  J  O,  tttorney  fope^ald,  asked 
and  RE^ojI.RBp  |][i8ti^^  Qheor  more, under 
tile ;  lumds^ ff^  :^  ^rinbt^i^-'public  subscribii^^ 
Tnisi  THXNos  were;^  done  upon  the  ^grcmnd 
forcMdy^^^^t  the  hoiiins^^o^^  and  of 
the  d^jTrtnonth,  year  of  God,  aiid  King^s  reiga 
re^ectively  &8t  Ibefore  written,  in  presence 
of  '[[^.[r  P^c.  both  ofdihaiy  officers  of  the  said 
city,  i¥i(;ne»9ies  tb^the  premises,  socially  call-i^z 
^d  and  reqiiirecL' 

(Attested  by  tiie'doquet  of  the  notaryy  and  re* 
corded  in  the  recwd  hooks  (^  the  c^*) 
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Assignation  qf  the  Tolls  on  Boad^  in  Se^ 

curifyqf  L.  1000  SterUng J  in  favour  ^  Trus^ 
tees,  by  xehom  the  Mcn^voas  lent. 

•  * 

We,  su9Scj^ib£rs,  particularly  n^ed  and 
designed  in  the  testing  dause  hereof,  all  trus- 
tees for  puttir^  in  e:icecQtion' the  turnpike  acts 
of  the  county  of.  j  ahd  a  quorum,  pre- 

sent  at  a  general  meeting  of  the  trustees  this 

^  la  BUictHQin^Qrmitjr  to  the  plan  of  this  work,  ata^form 
ought,  perhA[»»:  io  lunre  stood  ia  the  4th  volume,  under 
AmffMtkns.  -^  It  is  now^i  however,  too  late  to  mak^  the 
cofreetion ;  «nd  it  wonld  hfir  ip^roper  altogether  to  ex-! 
ctode  a  fbmi  which  is  frequentlf.  required  in  practice,  and 
lAWi  has  been  prepared  irith  very  ciwsideraWe  attention^ . 
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-      A         \ 


dfty  assemTiled,  coKsiDERiKcJ/fhif,  by^^nacf- 
|fassed  in  the  year  of  the  reigft  of  hii  j^e^ 

Sent  Majesty  Geo  RdEtjhe  I^HYRDj'beaSngdate 
the  ' ,  and  c^ntitled  an  acf,^  HQV-^-Xflere 

give  ^e  titk  of  the  actJ)'T^A^^/%y^^i^ 
previous  acts  thereih  reciCedj^WEr^^^ 
ther  persons  therein  mentioned,'' and  ko 3^^^^ 
ED  and  APPOINTED  trustees  ^for 'surveying,  or- 
dering,  repairing  and  l:eeping ,  m '  rgpair,  the 
bridges  and  high^vays  within  the  *  s^d  cpuuty 
01  ;  and  for  levying  certain  tolls  and 

duties,  and  exercising'  cerfain'  of  tKe  powers 
therein  prescribed  j  and  particularly,  •  by 
the  s£4d  act  of  the  year  of  his  present  Ma- 
jestj^  it  IS  enacted,  *  That-^(iFfere  was  inserted 

*  the  clause  cf  the  act  btf  ]^hich  tfie  trustees  were 

*  empowered  to  J)orr(m  money, \p)r  the  use  of  tJie 

*  roads^'  arid  Jo-  assign   tkd  tolls  to  those  xclia 

*  rmght  lend  vvoney  td  tfie  trustees.  The  secu^ 
\rity  then  prdceeds^-r^Ai^v  tuRTHER^  consi- 
rDERiNG  that;  in  pursuance^  oiTr, the  powers, 
«  and  in  terms  of  the.  dire<sticais  of  Ihe^  said 

*  act  "of  the        :  year  of  his  present.  M^esty, 

*  the  trustees,  at ^their  geo^rdjouj^t 

*  bii  the       _    '  y  ^proceeded  to  apportion  a- 

*  mongstthe  districts  the  daid  a^regate  sum  of 
'  Iw  Sterliag^  and  tbey^allotted  to  thedds^ 

*  trict  of  ,  the  Sumbf  Ia      •  j  Sterling;  of 

*  which  L.1500  was  declareid  to bifr a|iplicabfe.t^^ 

*  the  *  branch  of  that '  di3trict^  afnd  the  rest 
^  for  othey  purposes ;  and  tlie  meeting  d^ 
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«  clared»  in  terms  of  the  act  of  Pdrliameni^ 

*  that  the  said  apportionment  should  remaiii 

*  the  rule  of  division  in  all  time  coming ;  and 
«  they  authorized  each  district  to  borrow  on 
«  the  credit  of  the  tolls,  or  other  funds  levied 

*  upon,  or  in  respect  of  the  roads  within  the 
^  same,  thp  sum  thereby  allotted  for  it,  and 
«  no  morCf  end  that  without  the  interference 

*  of  the  other  districts,  they  always  observing 
<  the  rules  and  regulations  as  to  the  mode  of 

*  borrowing  prescribed  by  the  act  of  Parlia« 
«  ment.  ^  That  accordingly,  notice  in  writ-* 
ing,  under  the- hands  of  .  ,  clerk  to  th6 
general  meeting  of  trustees,  was  inser tied>  &C4 
on  the  ;  and  upon  the  of  the 
same  month  and  year,  similar  notices,  under 
his  hand,  were  fixed  on  the  respective  toIUbars 
erected  on  ,  as  being  the  whole,  bars  e* 
rected  within  the  said  district  of  ,  inti- 
ikiATiNo,  that- the  trustees  proposed  to  borrow^ 
upon  the  credit  of  the  tolls  and  duties  levied 
within  the  district  of  ,  the  gross  sum  of 
L.  «-  Sterling,  allotted  to  that  district,  and 
to.  ^ant  ^tlie- usual  securities  for  repayment  of 
the- same,  at  the -first  general  meeting  to  be 
ii^ld  after  the  date  <if  these  tiotixses,  or  at 
some  subsequent  adjourned  meeting  of  the  trus^ 
tees :  Anb^  furt^ier,  cok«i1>ering  that  by  mi- 
^te  of  the -general  meeting  of  trujteeSi  dated 

.    ,  ,they  authorized  the  district  of 
tf>  make  various  alterations  and  improvemetiti 
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cin  the  roads  in  that  diatrict^  and  to  build  two  new 
bridges  over  the  rixers  ;  to  accomplish 

which,  it  bedame  necessary  for  some  of  the  trus- 
tees to  raise  thfe  money  that  Was  required,  upon 
their  own  private  and  peri^onal  security;  And,  by 
a  report  made  to  the  general  nieeting^  h^ld  the 

^  it  appears  that  ^opie  individuals  of 
the  district  had  then  actually  signed  bonds  to  the 
amount  of  L.  Sterling  \  which  sum,  A  C, 

convener  of  the  district  of  ^  acknow- 

ledges, by  his  subscription  hereto,  to  have  re- 
teived  for  the  use  and  behoof  of  the  district ; 
AccoRDiNGJUY^  for  secuTity  and  indemnification 
of  these  engagements^  the  trustees,  at  their  said 
general  meeting  in  Novembeir  ^  agreed  to 

assign  over  to  the  gentlemen  who  were  parties  to^ 
the  bonds,  the  tolls  and  duties  of  the  district  of 
j  to  the  extent  of  L.  Sterling,  being 
the  whole  money  which  that  district  was  then 
authoriised  to  borrow  i  and  at  a  subsequent  ge- 
tieral  meeting,  held  on  the  ^  an  assigna- 

tion was  accordingly  executed  in  favour  of  A; 
B,  C  and  D$  in  trus^t,  for  theniselves,  and  the 
other  noblemen  and  gentlemen  engaged. with 
them:  And  now  - coNSii>BRiKfG,  that  th^  dis- 
trict  of  have  hot  yet  been  able  t€^  obtain  a 

loan  of  the  money  which  they  are  auUiorized  to' 
borrow  by  the  late  act  of  the  of  his  pre- 

syent  Majesty,  as  proposed  in  the  nptices  herein 


.  v$* 


'■'^.^^ 


•       J' 
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before  specified,  it  was  therefore  resolved,  at  ol 
'  general  tneeting^  held  on  the  r  that  a  fur« 

ther  assignation  of  the  L»  Sterling  allot** 

ed  to  the  branchy  should  be  executed  ia 

the  same  terms,  and  for  the  same  purposes  with 
the  assignation  granted  in  Decenibw :  ,  aa 

herein  before  recited  j  which  two  securities  to- 
gether will  amount  to  L.  Sterlings  being^ 
within  L.  100  Sterling  of  £he  total  sum  which, 
has  been  raised  for  behoof  of  the  diatrict  of  ^ 
on  the  private  and  personal  security  of  the 
trustees  in  the  manner  herein  before  recited; 
THEiiEFOtiE  w£  Do^  by  these  pre^Bts,  a»dgn» 
convey  and  mafte  over,  to  and  in  favour  of  the^ 
said  A>  B^  C  and  D,  and-  to-  the  survivers  or 
surviver  of  them^  or  such  of  them  as  shall  ac- 
cept, and  to  Mch  'otli^r  |)ers6h  or  persons  a» 
shall  be  named  and  assumed  by  %he  survivers  or 
sur\^iver,  te  act^  either  alongst  Ivith-them,  or  in 
their  place,  in  the  ^liecutiot)  Of;the  matters  after 
mentioned  (the-  majorilly'  act^dUg  t^nd  alive 
being  always  a  gQOfum)^  ik  raus^T,  fiwr  biehoof^ 
of  themselves^  tfacBaid  Av  B^  C  and  D»  and  of 
the  following  other  nohiemen  and  geiltlemen, 
viz.  {Jiere  theif  werenameit} — alod  the  as»gneel^ 
•and  disponees  of  these  truiitees,  the  whole 
FREE  TOLLS  AKDt  DtJTiEs  which  shall  be  levied 
and  collected  at  the  t^Uiars  of  ,  &c.. 
(here  they  were  deseribedy-'^B  also  the  free  toU^ 
and  duties  that  may  be  levied  and  collected  at 
any  other  tolls  that  may  be  bereafler  erected 
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on  any  of  rae  radical  roads  vntidn  the  durtxict 
cKf  t  ]^  tirtue  of  the  federal  acts  of  Far- 

iiament  before  recited,  the  toU*bai*$  at 
and  .  beitjg  alway$  e:ic^ted;  but  aU 

ways  after  dedudiipig  tlie  charges  and  expenses 
<^f  coUectixig  the  hid  tolls  aad  duties,  and  the 
other  charges  ax^d  expenses  relating  to  the  exe- 
cution of  the  foresaid  acts  of  Parliament  which 
may  affect  the  district  of  ,  or  the  roads  in 

tlifltt  district;  and  tjeIat  ay. and  vntijl  the 
daid  A,  and  the  other  tnMees  before  naniiedf 
or  to  be  assDtned,  or  th<tte  deriviiig  right  from 
th^Bd,  be  compl^ly  satis&ad  and  paid  oi  ^ 
foresaid  principal  mm  of  L.  1500  Sterling,  Ifirith 
the  lawful  intemst  thereof,  from  the  1 1th  No* 
vember  ,  yearly  and  termly,  ii  ^la  same 
falls  diie  i  and  with  the  further  sum!  of  L.8O0 
Sterling  of  liquidate  pesAlty,  or  so  ttuch  there* 
of  as  they  may  h^ppw  to  dishurse  in  secpring 
or  recovering  p^ymmi  of  the  fos^eaaeid  principal 
sum,  and  annuairepts  of  the  samef^  wx  always 
with  and  under  the  folloiwii)g  .conditipQtb  pro* 
visions,  and  deciarati<ni)t;  viz,  Frimo^  with  this 
coKoiTioN  and  pi^oviszon,  thiit  ^although  th0 
said  free  tolls  and  duties  be  signed  (fe  pm- 
settti  to  the  said  A  and  the  othfer  .tri^e.es  be- 
fore named,  aud  tp  the  st^ypvivjer  of  the«i,  auid 
to  those  whom  they  xpay  ai^vime,  and  th$ir  fore- 
saids, holders  of  thi^  ass^atio^ ;  ybt  it  ^U 
lieverthless  be  lawHd  to*  and  in  like  power  of 


> 
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< 

US,  and  our  successors  in  office,  as  trustees  namedl 
in  tRe  foresaid  acfsr  of  Parliament,  to  levy  sxxdt 
uplift  tKe  foresaid  whole  tolls  and  duties,  and 
to  apply  the  same  for  repairing,  and  keeping  in 
rtepair,  the  foresaid  roads,  and  for  the  other  pur- 
}5oses  mentioned  in  the  said  statutes,  until  the* 
term  of  Whitsunday  liext  ^  and  thereafter,  ay 
and  until  the  said  A,  and  the  other  trustees> 
before  named  ou  to  be  assumed,  of  the  surviver 
6f  them,  or  their  foresaids^  holders- Hereof,  shall 
have  duly  and  kwfully  intimated  this  assigna- 
tion to  the  clerk  to  the  general  meetings  of 
the  said  trustees,  at  his  office  in  Edinburgh,  and^ 
to  the  collectors  at  the  turnpike  gate  or  gate» 
where  the  said  tolls-*  ma^  be  levied,  and  shall 
have  also  intimated  to*  these*  persons  their  in- 
tention to  recover  payment  out  of  Ae  tolls  le-* 
vied  at  the  saidr  toil-gates  or  bars,  or  any  of 
them,  and  also  for  4f&  days  after  the  last  step 
of  such  intimation.  Sscundo,  mth  this  fur^ 
ther  PROVISION  and  decla^ration,  that  the 
light  of  the  said  A  and  the  other  trustees  be- 
fore named  or  to  be  assumed,  and  of  those  de^ 
living  right  from"  them  to  this  assignation,  ac- 
tually to  ihtromit  with  the  foresaid  tolls  and 
duties,  even  after  the  fores£ud  intimation,  shall 
dnly  extend-  to  those  tolls  whidi  shall  be  col- 
lected after  the  expiration  of  the  said  40  day? 
subsequent  to  the  intimation,  and  shall  cease 
as  soon  as  they  are  completely  satisfied  and 
paid  of  the  said  princ^al  sum  of  L.ldOO,  and 
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iRxt  legal  interest  thereof,  i5rom  the  said  11th 
November  ,  with   the    further   sum  of 

L.SOO  Sterling  of  liquidate  penalty,  or  such- 
part  thereof  as  they  shall  happen  to  disburse- 
in  securing  or  recdyering  payftient  of  .the  fore-, 
said  principal  sum  a^d  aniiiiakents  thereof; 
AND  the  said  A,  and  the  othei*  trustees  before 
named  or  to  be  assumed,  and  th^ir  foresaids, 
holders  of  this  assignation,  are  at  ino  tinle  to 
name  or  appoint  the  toll-gatherfers  orcoBectors, . 
or  otherways  to  iiri:eriere  with  the  mans^ement 
of  the  tolls,  but  only  to  receivfe  the  free  pro- 
duce thereof,  from  the  itoU-gatherers  appointed 
by  us,  the  said  trustees,  a^Aing  imder  the  sta- 
tutes before  mentioned,  or  our  sudoessors  in 
office }  and  th6y  shall  be  accountable  for'  such 
part  of  the  produce  of  the  said  tolls  recovered 
and  received  by  them,  as  shall  be  vouched  and 
instructed  by  a  writing  under  their  hands,  and 
Ko  more;  Tertio,  with  this^  declaration,  that, 
as  long  as  any  part  of  the  money  already  bor- 
rowed on  the  credit  of  the  said' tolls  ^nd  duties 
in  the  district  of-  -  *-  ,  by  virtue  of  former, 
acts  of  Parliament,  ^hall  remain  ojndischarged, 
the  ereditdrs  holding  «uch  prior  assignataoois 
shall,  at  all  times^  be  prior  and  preferable  to 
the  holders  of- this  iM-eseht  assignation,  when- 
ever they  incline- to -eom^e  with  them  in  upr 
lifting  all  or  any  of  the' toll  duties  hereby  ash 
signed.  Quarto^  with  this  provision  and 
^OLAHATioN^  that  the  said  A,  and  the  othe;:. 


trostee^  before  psme^  or  to  be  assumed,  and 
^beir  foresaids,  holders  of  this  a3signation,  ^hall 
iiot  be  obUged  to  impute  any  part  of  the  sums 
they  m^y  receiye  in  virtue  of  the  present  as- 
signation, in  extiijictson  of  the  capital  or  prin* 
cipal  sum  due  to  them,  until  the  same  amount 
to  the  sum  of  L«20p  Sterling  beyond  the  year's 
interest  cmrent  for  the  time ;  and,  on  the  o* 
ther  hand,  it  shaU  be  in  tlie  power  of  us  and 
our  successors  in  office,  or  any  of  us,  to  pay 
to  the  said  A,  and  the  other  trustees  before 
named,  or  their  foresaids,  any  part  of  the  said 
principal  sum,  and  not  under  the  sum  of  L.500, 
at  the  term  of  Whitsunday  next,  or  at  any 
term  of  Whitsunday  or  Martinmas  thereafter  j 
we  always  giying  previous  notice  to  the  said 
A,  and  the  said  other  trustees,  w  to  the  hold- 
ers of  thid  assignation  for  the  time,  by  a  mis- 
sive letter  £rom  the  clerk  of  the  said  trustees, 
by  authori^  of  a  general  meeting,  at  least  two 
months  before  the  term  of  majcihg  such  pay- 
ment ;  (the  period  of  sending  such  letter  be- 
ing, in  case  of  dispute,  ascertained  by  the  oath 
of  the  said  clerk) ;  and  in  case  the  said  A,  and 
the  odier  trustee^  before  named  or  to  be  as- 
sumed,  or  their  foresaids,  holders  hereof,  shall, 
after  such  notification,  lieglect  to  call  for,  or 
refustt^  to  receive  payment  of  the  sum  so  ofler- 
ed  at  the  terms  specified  ip  the  notification, 
such  sum  shall  not  bear  any  interest  after  that 
time.    QuiNTO^  with  this  fu&thbr  feovisioh 


PROWJCE  OF  TOLLS*  I67 

isnd  DECLARATION,  tliat  whenever  we,  the  said 
trustees^  or  our  successors  in  olfice»  shall  <;ause. 
fmyiaent  to  be  made  to  the  said  A  and  the  other 
triaste^  named  or  to  be  as3umed  as  said  is,  or  to 
the  holders  of  this  assignatioafbx  thetime,  of  the 
^aid  {^midpai  sum  of^lSQOL  Sterling,  with  tha 
whole  interest  due  thereon,  or  when  we  shaH 
make  any  partial  payments  tn  the  manner  above 
mentioned  4  then  the  said  A  ^nd  the  other 
trustees  beibre  nanaied,  or  those  to  be  assumed^ 
or  otherwise  deriving  right  from  them  as  afore^ 
Baid,  shall  be  obliged,  as,  by  acceptatioia  here- 
of, they  bind  and  obli^  themselves,  on  receive 
ing  such  payment,  and  at  oiar  expense,  to  trans- 
fer and  make  w&i:  the  present  security  to  the 
extent  &£  tJMH  principal  mm  so  paid,  with  the 
interest  and  penalty  corresponding  thereto,  to 
the  person  or  persons  who  sliall  make  such  pay- 
ment, with  warrandice  from  £ict  and  deed  on- 
ly ;  AKD  (in  case  itie  transference  be  partial) 
with  a  dedariati^i^  that  the  ,sum9  transferred, 
and  what  may  be  retained,  shall  always  be  and 
remain  paripmrn  pi^i^raUe  on  the  tolls  and 
duties  hereby  assigned.  And  lastly^  although 
these  presents  he  gm.nted  to  the  said  A,  and 
the  other  gentlemen  before  named,  in  trust, 
yet,  when  any  payments  shall  be  made  by  us, 
or  by  any  third  party,  either  in  discharge  of^ 
or  for  a  conveyance  to  the  personal  security,  or 
any  part  thereof,  we  shall  have  no  concern  with 
the  applij[:ation  of  the  money,  but  shall  be  sufr 
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:6ciently  exonered  and  secured  by  the  simple 
discharge  or  conveyance  of  those  in  right  of 
this  present  assignation  for  the  time ;  as  also 
DECLARING,  that  the  said  A,  and  other  trustees 
acting  for  the  time,  shall  bp  noways  liable  to 
their  constituents  for  neglect,  omissions,  or  di-. 
Iigence  of  any  kind,  nor  singuli  in  soUdum^  but 
each  only  for  his  own  personal  intromissions  ; 
neither  shall  they  be  liable  to  their  said  consti* 
tuents  for  any  factors  at  attornies  to  be  sqipoint* 
ed  by  them,  fmther  th^n  that  they  be  rqputed 
responsible  ^t  the  time  of  entering  on  their  of*r 
iice.  Ani>  wb  consent  to  the  rbgistration 
hereof  in  the  books  of  Council  and  Sessicoi,  or 
others  competent,  for  preservation,  and  that 
all  necessary  execution  may  pas3  herecm,  in  the 
usual  form;    and    constitute  our 

PROCURATORS,  for  that  purpose.  In  witness 
WHEREOF,  these  presents,  written  on  this  and 
the  preceding  p^^es  of  stamped  paper,  by 
,  are  subscribed  by  L  of  ,  at  ,  &o. 
(designing  the  subscribers)  a  quorum  of  the  trUt 
STEE3,  m  their  general  meeting  this  day  as- 
sembled, all  at  Edinburgh,  the  day  of  , 
before  these  witnesses,  N  and  O. 


3.  Heritable  Bond  of  Corroboration. 

The  bond  of  corroboradon  is  used  where  the; 
interest  has  been  allowed  to  run  in  arrear,  in 

■i  k« 
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ocder  to  accumulate  the  whole  into  a  principal- 
sum,  bearing  interest ;  or  it  is  used  where  an 
additional  security  is  to  be  given,  or  where  the 
obligation  is  to  be  renewed  by  the  heir  of  the 
debtor. 

There  is  nothing  illegal  or  usurious  in.  the 
bond  of  corroboration.  The  only  danger  to 
be  guarded  against  in  receiving  thi«  security, 
is  the  insolvency  of  the  grantor  .within  sixty 
days  from  the  date  of  the  new  security,  which, 
by  the, act  1696,  chap.  5,  would  be  fatal  to 
the  new  deed.  Wherever,  therefore,  the 
grantor  of  a  bond  of  corroboration  becomes 
bankrupt  within  the  sixty  days,  the  new  right 
is  not  to  be  trusted  toj  it  will  not  be  an 
effectual  ground  of  adjudication  :  and,  disre- 
garding it  entirely,  a  decree  of  constitution 
must  be  obtained,  and  the  same  steps  pursued 
for  the  security  of  the  creditor,  in  the  com* 
petition  that  may  ensue,  as  if  no  bond  of  cor- 
roboration had  been  granted  by  the  debtor. 

When  the  creditor  in  an  heritable  bond 
dies,  it  is  not  by  a  bond  of  corroboration  that 
his  heir  is  brought  into  his  place,  as  in  the 
case  of  a  moveable  bond,  where  the  corro- 
J)oration  has  in  practice  been  held  to  be  equi- 
yajent  to  a  confirmation.     The  following  style 
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will  show  sufficiently  the  form  of  the  heiit-^ 
able  bond  of  corroboration* 


Smd  of  Corroboration,  by  a  Faster  and  Son,  of 
the  Father*^  original  Bond,  and  where  addition'^ 

al  Lands  are  conveyed. 

* 

We,  A  B  Esq.  of  ,  and  A  B  Esq,  young, 

cr  of  ,  coKSiDERiKo  that  I  the  said  A  B 

elder,  by  ny  heritable  bond,  dated  the 
day  of .  9  for  the  causesi  therein  specified^ 

BouNB  and  OBLIGED  me,,  my  .beirs>  executors 
and  successprjs^  whoiQ^ioever,  to  repay  to  C  D 
Esq.  of  ,  his  heirs  or  assignees,  the  sum 

of  L.  Sterling,  at  the  term  of  Whitsunr 

day  ,  WITH  the  sum  of  L.  Sterling 

of  liquidate  penalty  in  case  of  failure,  and 
the  due  and  legal  interest  of  the  said  principal 
sum,  from  the  date  of  the  said  bond  to  the  said 
term  of  payment,  and  termly  and  proportion- 
ally thereafter,  during  the  not^payment,  at  two 
terms  in  the  year,  Martinmas  and  Whitsunday, 
by  equal  portions,  beginning  the  first  term's 
payment  of  the  said  interest  at  the  term  of  Mar« 
tiiunas  ,  for  the  interest  preceding  that 

date,  and  the  next  term's  payment  at  the  term 
of  Whitsunday  thereafter,  and  so  forth,  termly 
and  continually,  during  the  not-payment  of  the 
said  principal  sum,  with  one  fifth  part  more  of 
each  term's  proportion  of  liquidate  penalty  for 
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each  term's  £ulure  in  payment  of  the  said  inte* 
rest  at  the  terms  above  mentioned:  Akd  for 
the  said  C  D  and  his  foresaids,  their  fuetheu 
secueitV  and  more  certain  payment  of  the 
Sirentd  sums  of  money,  I  the  said  A  B  el«. 
der,  thjereby  bound  and  obliged  myself,  my 
heirs  and  successors,  upon  our  own  expense, 
duly  and  lawfully  to  ikfeft  and  seise  the  said 
C  D  and  his  foresaids,  heritably,  but  under 
REVERSION  always,  in  manner  therein  mention- 
ed, not  only  in  Ail  and  Whole  an  annualrent 
of  L.  Sterling,  or  such  an  annuab'ent 

as  should  by  law,  for  the  time,  correspond  to 
the  foresaid  principal  sum  of  L.  Sterling, 

to  have  been  uplifted  and  taken  at  the  terms, 
by  the  proportions,  and  under  the  termly  fail* 
ures  therein  specified,  forth  of  all  and  wuolk 
my  lands  and  estate  of  ,  comprehending 

the  particular  lands  and  others  specified  in  the 
jiaid  heritable  bond,  and  which,  with  certain 
Other  subjects,  are  faerein  after  disponed,  or 
FORTH  of  any  part  or  portion  thereof,  first  and 
readiest  rents  and  profits  of  the  same,  but  also 
in  all  and  whole  the  said  lands  and  estate 
l^hemselves,  in  real  security  to  the  said  C  D 
and  his  foresaids,  of  payment  of  the  said  sums 
pi  money,  jMrincipal,  interes[t,  liquidate  expens« 
cs,  and  termly  failures,  respectively  before  spe- 
cified ;  AS  the  said  heritable  bond,  containing  a 
procuratory  of  resignation,  precept  of  sa^ne; 
jplause  of  absolute  warrandice,  clause  of  rever* 
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sion,  arid  sundry  other  clauses,  in  itself  moreful* 
ly  bears  :  That  in  virtue  of  the  said  heritable 
bond,  and  precept  of  sasine  therein  contained, 
the  said  C  D  was  duly  infeft  and  seised  in  the. 
said  anniialrent,  and  in  the  said  lands  and  o- 
thers  themselves,  in  security  as  aforesaid ;  as 
the  instrument  of  sasine  in  his  favour,  dated 
,  arid  recorded  in  the  general  register  of 
sasines  in  Edinburgh  thie  ,  bears.  And  fur^ 
THER,  CONSIDERING  that  the  Said  heritable  bond 
and  infeftment  are  now  vested  in  the  person  of 
E  F,  Esq.,  of  '  ,  by  disposition  and  assigna- 
tion executed  in  his  ISLvoui:  by  the  *  said  C  D, 
bearing  date  '  ^  a^d  ^eing  that  the  said 

principal  sum  of  L. '  Sterling,  and  interest 
thereof  from  the  term  of  last,  are  j  ustly  owv 
ing  to  the  said  EF,  arid  that  he  is  willing  to  sus- 
pend the  term  of  payment  of  the  said  principal 
sum  to  the  term  of  ,  in  considemtion  of 

our  granting  die  heritable  bond  of  corrobora- 
tion  under  written ;  therefore  we  have  bounds 
and  OBLIGED  ourselves,  as  we,  the  said  A  Bel* 
der,  and  A  B  younger,  do  hereby,  without  hurt 
or  prejudice  to  the  heritable  bond  above  narr 
rated,  but  in  further  corroboration  and  security 
thereof,  et  accvmidando  jura  juribus^  bind  and 
OBLIGE  us,  jointly  and  severally,  and  our  re- 
spective heirs,  executors  and  siiccessprs,  re? 
nouncing  the  benefit  of  discussing  our  heirs,  of 
Vrhatever  kind,  as  to  order  or  priority,  to  make 
v^Y^^nT  to  the  said  E  F,  his  heirs  or  assignees, 
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of  tbe  foresaid  principal  sum  of  L.  Ster* 

ling  at  the  said  term  of  ,  with  the  sum 

of  L.  Sterling  of  liquidate  penalty  in  case 

of  failure,  and  with  the  due  and  ordinary  in- 
terest  of  the  said  principal  sum,  frcm  and  since 
the  term  of  to  the  foresaid  term  of  pay- 

ment,  and  half-yearly  and  termly  thereafter, 
during  the  not-payment  thereof,  with  a  fifth 
part  more  of  each  term's  payment  of  liquidate 
penalty  in  case  of  failure  in  payment  of  the 
Said  annualrent;  declaring  that  the  pay« 
ment  not  duly  of  the  principal  sum,  and  pe- 
nalty, if  incurred,  shall  be  made  by  us  and 
our  foresaid!?  in  the  city  of  ,  but  also 

that  the  yearly  interest  shall,  in  like  manner, 
be  f ^ularly  paid  by  us  and  our  above  writ^ 
ten,  in  terms  of  this  obligation,  in  the  said  city 
of  ,   at  the  term  of  annually, 

beginning  Jhe'  first  year's  payment  thereof  at 
the  term  of  ,   neictj  for  the  preced- 

ing year,  and  so  on  yearly  thereafter  during 
the  not-payment  of  the  said  principal  sum ; 
iND  declaring  al^o,  that  as»  we  and  our 
foresai'ds  are  not  bound  to  pay  the  said  prin* 
'cipal  sums  before  the  term  of  ,  so  the  said 
£  F,  aiid  his  foresaids^  shall  not  be  obliged  to 
receive  the  same  at  an  earlier  period  ;•  an  d 
tinder  this  further  declaration,,  as  it  is 
hereby  provided  and  declared,  that  if  we  or 
cur  foresaids  shall  be  disposed  to  pay  up  the 
foresaid  principal  sum  at  the  term  of  payment 
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thereof  before  mentioned^  or  at  any  time  there* 
after ;  or  if  the  said  £  F  or  his  foresaids  shall 
be  desirous  of  receiving  the  sums  hereby  due 
at  the  said  term  of  payment,  ot  at  any  after 
term,  the  party  so  insisting  to  pay  or  to  receive 
the  said  sums,  shall  be  obliged  to  give  notice 
of  such  intention,  in  writing,  to  the  other  par* 
ty^  personally,  or  at  his  dwelling-place  if  with* 
in  Great  Britain,  and  if  forth  thereof  to  his 
&ctQr,  attorney,  or  banker  for  the  time,  six 
calendar  months  previous,  to  the  term  at  which 
payment  is  to  be  made :  *  And  for  the  said 
£  F  and  his  foresaids,  their  further  security 
and  more  sure  payiukt  of  the  sums  of  money^ 
principal,  interest,  penalty,  and  termly  failures, 
if  incurred,  we  the  said  A  B  elder,  and  A  B 
younger,,  bind  and  oblige  us  and  our  fore* 
saids,  on  our  own  expense,  duly  and  lawfully 
to  infeft  and  seise  the  said  E  F  and  his  fore* 
saids,  under  reversion,  in  manner  after  spe* 
cified,  NoT.^oNior  in  all  and  whole  an  an* 
nualrent  of  L;.  . .  Sterling,  or  in  such  an 
annuairent,c  as  shall,  by  law  for  the  time, 
corre^ond.  to .  the  foresaid  principal  sum  of 
L.  Sterling,  to  be  uplifted  and  taken 

at  the  term  of  next  for  the  year  preced- 

ing, and  so  on  yearly  and  proportionally  there* 
after  during  the  not-redemption,  with  a  fifth 


^  This  intimation  to  the  debtor,  before  payment  Can  be 
deniandedi  is  xiot  comnion. 
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part  more  of  each  yearns  aninialrent  of  liquid 
date  penalty  in  case  of  failure,  forth  of  all 
and  WHOLE,  &c.  or  vorth  of  any  part  or  por- 
tion thereof,  readiest  rents  and  duties  of  the 
same,  but  also  in  the  said  lands,  teinds,  and 
others  themselves,  with  the  pertinents  above 
written,  in  real  security  to  the  said  £  P 
and  his  foresaids,  of  the  foresaid  sums  of  mo- 
ney, principal,  annualretits,  liquidate'  expenses, 
and  termly  failures^  payable  in  the  city  of 
,  in  manner  foresaid,  akd  that  by  two  se- 
veral iaicRm&ilt^^The  aN^atkm  to  bifeft  goes 
on  in  common  Jbrm  ;  then.  Ae  pmcuratortf  of  re* 
signaUon^  wJiere  that  is  tJiought  necesstory.  Tliere 
mmf  then  he  inserted  a  clause^  confirming  the  deeds 
ly  which  the  debt  was  conveyed  to  the  creditor, 
<fei«)— Further,  we,  the  said  A  B  elder,  and 
A  B  younger,  do,  by  these  presents,  approve 
of,  corroborate,  ratify,  and  confirm  the 
foresaid  heritable  bond,  granted  by  me  the  said 
A  B  elder,  in  favour  of  the  saki  C  D,  (but  un- 
der the  conditions  and  declarations  herein  co4» 
tained),  the  instrument  ci  sasine  foUowing 
thereon  in  hir&^vour,  and  the  disposition  and 
assignation  granted  by  him  to  the  said  £  F, 
of  the  respective  dates  and  registrations  above 
written,  in  the  whole  clauses^  tenor,  and  con- 
tents thereof,  with  all  that  has  foUowed,  or  may 
be  competent  to  folfow  thereupon ;  declar- 
ing herdl>y,  that  this  ratification  shall  be  as. 
valid  and  effectual  as  if  the  whole  ef  the  said 
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deeds  were  herein  verbatim  contained.    (Tlien 
folUyws  the  clause  of  warrandice^  with  tiie  other 
clauses  of  Hie  heritable  bond^  in  common  form^ 


4.  Heritable  Bond  of  Relief. 

Where  the  heritaUe  bond  of  relief  is  grant- 
ed in  an  original  transaction,  it  is  as  litde  liable 
to  objection  as  any  other  form  of  security  what- 
ever. But  it  may  happen,  that  additional  se^ 
curity  is  demanded  by  a  creditor  for  an  old 
debt ;  and  where,  in  such  a  case,  a  fiiend  in« 
terposes  his  credit  as  a  cautioner,  on  receiving 
an  heritable  bond  of  relief,  it  may  come  to  be 
questioned  whether  this  be  a  security  for  a  new 
or  for  an  old  debt ;  and  consequently,  whether, 
in  die  case  of  a  subsequent  bankruptcy;  within 
sixty  days  of  the  date  of  the  bond  of  relief,  it 
be  not  struck  at  by  the  act  1696.  In  a  case 
which  was  decided  lOth  December  1794,  the 
trustees  of  Monteith*  v.  Douglas,'  it  was  found, 
that  a  bond  of  relief,  in  security  of  a  cautionary 
engagement  for  an  old  debt,  was  to  be  con- 
sidered as  a  new  transaction,  and  not  struck  at 
by  the  act.  But  this  is  a  decision,  on  the  au« 
thority  of  which,  the  conveyancer  ought  not  ta 
rely  J  for  although  the  opinions  of  some  of  Ad 
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Judges  rested  on  this,  that  the  cautionary  en« 
gagement  being  a  new  engagement,  t*he  aecii- 
rity  in  relief  of  thit  new  engagement  did  not 
faD  under  th6  act;  yet  dxis  was  thought  by 
Others  of  the  Judges  to  be  a  very  dangerous 
opinion ;  arid  the  circuiftstances  of  the  case  (for 
the  heritable  security  extended  no  further  than 
to  one  third  of  the  cautionary  engagement) 
were  Regarded  as  sp^ialtieS  V^hich  prevented  a 
decision  upon  the  piinciple.  It  was  on  all 
hands  admitted,  that  such  circumstances  might 
iDccur  a^  would,  in  a  question  like  this,  annul 
the  Security;  This  decision  therefore  cannot 
be  considered^  as  fiJting  the  point  of  law,  that 
an  heritable  bond  of  relief,  Iri  security  of  a  cau- 
tionaiy  engagement  for  an  old  debt,  does  not 
fall  under  the  act  1696;  and  therefore  the 
tonveyancer  will  be  cautious  of  trusting  to  such 
a  security  for.  the  relief  6f  any  of  his  clients' 
who  may  come  under  a  calutionary  engage- 
inent  of  tfasu:  nature. 

The  form  of  the  bond  of  relief  is  as  follows; 


Heritable  Bond  of  ReUef. 

i.  A,  CONSIDER  11^6  that  B  and  I,  by  btir  bond, 
Df  date  ;  bound  and  obliged  ourselves 

our  heirs  vindi  suecessors,  jointly  aiid  severally, 
.   vojL\  ir;  u     '       '  *— ' 
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to  MAKE  PAYMENT  to  C,  his  heirs  and  assignee^, 
at  the  term  of  Whitsunday  ,  of  the  sum 

OF  L.  Sterling,  with  L.  Sterling 

of  liquidated  penalty  in  case  of  failure,  and  the 
due  and  ordinary  interest  of  the  said  principal 
sum  from  the  said        day  of  to  the  said 

term  of  payment,  and  yearly,  termly,  and  pro- 
portionally thereafter  during  the  not-payment 
thereof,  as  the  said  bond  in  itself  more  fulfy 
bears:  And  further,  considering  that  the 
whole  foresaid  sum  of  L.  Sterling  was 

receired  by  me,  and  applied  to  my  own  use, 
and  no  part  thereof  for  his  use  or  behoof, 
and  that  the  said  B  became  bound  therein  for 
my  behoof  exclusively ;  and  being  desirous  of 
relieving  the  said  B  and  his  foresaids  from  the 
consequences  of  the  said  engagement,  I  do 
hereby  bind  and  oblige  me,  and  my  heirs,  ex- 
ecutors and  successors,  to  warrant,  free,  and 
RELIEVE  the  said  B  and  his  foresaids  from  pay- 
ment of  the  bond  above  mentioned,  and  sums 
of  money,  principal,  interest,  and  penalty  a- 
bove  specified,  therein  contained,  and  of  aH 
damages  or  expenses  which  he  or  his  foresaids 
may  happen  to  sustain  from  the  said  engage- 
ment in  any  manner  of  way ;  and  for  that  pur- 
pose to  make  payment  to  the  said  C,  or  to  his 
foresaids,  at  the  said  term  of  ,  of  the  said 

principal  sum,  interest  due  thereon,  and  penal- 
ty, if  incurred;  and  to  deliver  up  the  said 
bond  to  the  said  B,  or  to  his  foresaids,  to  b^ 
cancelled ;  and  if  it  sliall  ha\^  been  reconled^ 
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to  DELIVER  UP  to  him  or  thdiri  a  valid  and  suf. 
£cient  discharge  thereof;  and  in  case  of  my 
failing  so  td  do,  then,  and  in  that  events  I  bind 
and  OBLIGE  me  and  my  foresaids  to  make  pay* 
:ment  to  the  said  B  or  to  his  foresaidsj  at  the 
said  term  of  ,  of  the  foresaid  principal 

sum  of  L.  Sterlings  \rith  the  interest  and 

penalty  then  due  by  the  bond  above  narrated, 
IN  ORDER  that  the  said  B,  or  his  foresfaids,  may 
operate  their  owh  relief,  by  paying  off  the  said 
debt;  AND  this  under  the  penalty  of  L. 
Sterling,  over  and  above  performance^  And 
for  the  said  B  and  his  foresaids  their  further 
SECURITY  and  relief  of  the  said  engagement* 
I  BIND  and  oblige  me,  my  heirs  and  succes* 
sors,  upoii  our  own  proper  charges  and  expens- 
es, duly  and  lawfully  to  infeft  and  seise  the 
said  B,  or  his  foresaids,  heritably,  but  under 
the  conditions  and  provisions  after  mentioned^ 
in  all,  and  whole — (fiere  describe  the  lands) — 

AND  THAT  ID  REAL  SECURITY  and  RELIEF  tO  the 

said  B  and  his  foresaids*  of  the  sums  of  money 
above  mentioned*  contained  in  the  bond  before 
narrated,  granted  by  him  and  m^^  to  the  said  Q ; 
so  THAT,  if  it  shall  happen  thjat  the  said  B  or 
his  foresiuds  are  distressed  for  the  same,  or  for 
any  part  thereof*  then,  and  immediately  there- 
after* he  or  they  shall  have  fre|  access  to  the 
lands  and  others  above  mentidned*  with  the 
pertinents*  with  power  to  enter  into  the  full 
and  uninterrupted  possession  of  th^  land^*  and^ 
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and  OBLIGE  me  and  my  foresaids  to  Warrant 
to  the  said  B  and  his  foresaids,  to  be  free  from- 
all  burdens^  and  incumbrances  at  all-  hands; 
AND  I  CONSENT  to  the  REGISTRATION  hereof  in 
the  books  of  Council  and  Session,  or  other 
judges-  books  competent,  therein  to  remain  for 
preservation  ;  and  that  letters  of  horning  on 
six  days*  charge,  and  all  other  execution  ne- 
cessary, may  pass  on  a  decree  to  be  interponed 
hereto,  in  due  form :  And  thereto  I  consti- 
tute MY  procurators,  &g.  '  And  fur-t 
THEE,  I  hereby  desire  and  require  you  , 
jointly  and  severally,  my  bailies  in  that  part, 
hereby  specially  constituted,  that  on  sight 
hereof  ye  pass  to  the  ground  of  the  said  lands 
respectively  and  successively,  aiid  there  give 
and  DELIVER  to  the  said  B,  or  his  foresaids, 
heritable  state  and  sasine,  real,  actual,  and 
corporal  possession  of  all  and  whole  the  lands 
and  others  above  described ;  and  that  by  de- 
livery to  the  said  B,  or  to  his  foresaids,  or  to 
his  or  their  certain  attorney  or  attornies,  in  his 
or  their  names,  bearers  hereof,  of  earth  and 
stone  of  the  grounds  of  the  said  lands,  with 
all  other  symbols  usual  and  necessary;  but  ali. 
WAYS  with  and  under  the  conditions  before  and 

• 

after  specified;  that  is  to  say,  providing  always, 
and  declaring,  as  it  is  hereby  expressly  providt 
ED  and  DECLARED,  that  t^e  entry  of  the  said 
B,  and  his  foresaids,  to  the  lands  aqd  others 
^1 — ,f^  mentioned,  and  the  uplifting  of  the  rents 
^  under  this  conveyance,  shall  stand  sus- 
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f»s^D£D  until  such  time  as  the  said  B,  or  his 
foresaids,    shall   be  distressed  for  the  above 
debt,  or  for  part  thereof:  but  from  the  time 
that  they  shall  be  so  distressed,  they  shall  be 
entitled  to  enter  into  the  possession  of  the  said 
lands,  and  to  continue  the  possession  therepf 
until  he  or  they  be  fully  relieved  of  the  said 
bond,  and  of  the  whole  sums  of  money  there- 
by due,  AND  ALSO  of  all  damiage  and  expense 
which  he  or  they  shall  have  suffered  through 
the  said  cautionary  engagement  in  any  manner 
of  way ;.  and  which  sums  being  repaid,  either 
by  their  intromission  with  the  said  rents,  or  by 
payments  from  me  or  my  foresaids,  the  said  B 
and  his  foresaids  shall  be  bound  and  obliged, 
as,  by  accepting  hereof,  they  bind  and  oblige 
themselves,  to  renounce  and  redispone,  to 
and  in  favour  of  me  and  my  foresaids,   the 
whole  lands  and  others  hereby  conveyed,  with 
warrandice  from  their  own  proper  facts  and 
deeds  only  ;  and  which  conditions  and  pro* 
visions  are  hereby  appointed  to  be  engrossed 
in  the  infeftments  to  follow  hereon ;  and  this 
in  nowise  ye  leave  undone;  which  to  do  I 
commit  to  you,  jointly  and  severally,  my  full 
power,  by  this  my  precept  directed  to  you  for 
that  effect.     In  witness  whereof,  &c. 

5.  Heritable  Bond  for  a  Cash  Account. 

A  cash-credit  bond  with  a  banker  consd- 
pAes  no  obHgajdon  on  the  banker  to  advance 
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to  the  amount  of  the  sum  agreed  upon :  H^ 
may  stop  at  any  period  of  the  transaction  ;  he 
may  advance  one  half  of  die  sum  only,  and 
then  he  may  close  his  account,  and  make  his 
demand  on  the  debtor.  There  is  therefore  in 
this  transaction  no  right  g?ven  by  the  banker 
which  can  make  the  receiver  of  the  credit  his 
debtor  until  the  money  has  been  advanced  to 
him ;  consequendy  the  heritable  security  taken 
by  a  banker  for  a  cash-account,  would  be  & 
security  for  money  to  be  afterwards  advanced ; 
and,  of  course,  it  would  be  struck  at  by  the  act 
1696,  c  5.  There  is,  besides,  another  objec- 
tion to  this  way  of  securing  a  cash-account, 
arising  from  the  feudal  nature  of  the  security  ; 
for  wherever  an  heritable  security  is  granted^ 
it  must  be  done  by  constituting  a  feudal  estate 
with  a  superior  and  vassal,  a  holding  and  ser- 
vices }  and  as  that  feudal  estate  depends  on  the 
existence,  of  the  debt,  every  payment  which 
reduces  that  debt,  diminishes  the  estate ;  while, 
on  the  other  hand,  every  advance  by  the  cre- 
ditor aiignients  it.  The  debt  on  a  cash-ac- 
count is  necessarily  of  a  fluctu^ing  nature ; 
id,  if  the  heritable  security  were  to  follow 
lis  debt,  it  niust  be  equally  fluctuating.  But, 
i  a  feudal  estjite  cannot  undergo  those  chang- 
;,  it  has  been  thought  that  aa  heritable  secu- 
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jAtj  for  a  cash-credit  is  inconsistent  with  the 
nature  of  that  security. 

These  considerations  induced  the  legislature 
to  provide  a  remedy  by  the  Bankrupt  act,  S3. 
Geo.  III.  c.  74.  ;Sect  1 2,  repeated  in  the  late 
act  54.  Greo.IIL  c.  137,  sect.  14.  (l8l4J,  which 
empowers  any  person  to  grant  securities  on 
his  land  for  infefting  any  bank  or  bankers,  or 
other  pCTsons  who  ^hall  agree  to  give  cash  ac- 
counts or  credits,  '  Provided  the  principal  and 
'  interest  which  may  become  diie  upon  the 

*  said  cash  accounts  or  credits,  shall  be  limited 

*  to  a  certain  definite  sum  to  be  specified  in-  the 
'  security;  (the  said  definite  sum  not  ex- 

'   CEEDING    THE    AMOUNT    OF    THE  PRINCIPAL 

*  SUM,   AND    THREE   YEARS    INTEREST   THERE- 

*  ON,   AT  THE  RATE  OF  FIVE  PER  CENTUM  ;  f) 

*  and  it  is  hereby  declared,  that  it  shall  and 

*  may  be  lawful  to  the  person  to  whom  any 

*  such  cash  accoupt  or  credit  is  granted,  to 

*  operate  upon    the  same,   by  drawing  ou£ 

*  and  paying  in    such   sums   from    time  to 

*  time    as    the  parties    shall    settle    between 

*  themselves:  ?in(|  that  the  sasines  or  infeft- 

^  ments  taken  on  the  said  heritable  securities 

*  *        .    ■  .     • 

*  shall  be  equally  valid  and  effectual  as  if  the 


t  The  words  within  parentheses  were  not  in  the  former 
(Aatqte.  .         , 
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^  whole  sums  advanced  upon  the   said  casH 

*  account  or  credit  had  been  paid  prior  to  the 

*  date  of  the  sasine  or  infeftment  taken  there- 
*.  on ;   and   that   any  such    heritable   security 

*  shall  remain  and  subsist  to  the  extent  of  the 

*  sum  limited^  or  any  lesser  sum^  until  the  cash 

*  account  or  credit  is  finally  closed,  and  the 

*  balance  paid  up  and  discharged,  and  the  sa- 

*  sine  or  infeftment  renounced  ;  any  thing  to 

*  the  contrary  \x\  the  said  act  (l696)  notwithn 
^.  standing.' 

In  consequence  of  this  act  the  practice  has 
been,  (and  there  is  an  example  of  the  deed  in 
the  third  volume  of  the  Juridical  Styles,  page 
478),  *  to  grant  a  bond,  narrating  the  extent 
and  nature  of  the  credit,  and  obliging  the  re- 
ceiver to  repay  *  the  said  sum  of  L.  1000, 

*  (the  amount  of  the  credit),  or  such   parts 

*  thereof  as  I  shall  happen  to  value  for,  with 

*  the  ordinary  interest  of  the  sum  or  sums 

*  so    taken    up    from   the    several   times   of 

*  advance,  and  during  the  time  that  the  bank 

*  shall  be  in  advance  thereof,  with  a  fifth  part 

*  more  of  the  principal  sums  of  liquidate  pe- 

♦  In  the  1st  vol.  p.  274  of  the  recent  Edition  of  the  Ju- 
ridical Styles^  this  error  has  been  corrected,  and  the  Siyle 
suggested  below  (p,  |89)  bus  been  adopted  with  little  or  na 
yariatioo. 
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^  nalty  in  case  of  failure.  *  Then  follows  the 
heritable  security  by  which  the  debtor  alien- 
Ates  and  dispones  the  subjects  to  the  Gover- 
nor  and  Company,  and  that  -  in  real  security, 

*  and  for  payment  to  the  said  Governor  and 
^  Company  of  the  Bank  of  ,  and 

*  their  Toresaidis,  of  the  foresaid  soms  of  mo- 

*  ney,  which  may  be  taken  up  in  manner  be- 

*  fore  described,  and  interest  thereof,  and  li- 

'      ■     ,    •    .  • 

^  quidate  expenses,  if  incurred. ' 

*  Had  the  act  simply  authorized  an  heritable 
security  to  have  been  given  for  the  cash-credit, 
then  this  form  would  have  been  perfecdy  ac- 
curate, i^ut.  the  act  has  made  it  a  condition, 
that  die  •principal  and  interest  shall  be  limit- 

*  ed  to  a  certa;in  definite  sum  to  be  specified 

*  in  the  security  ; '  and  in  an  after  part  of  thQ 
act  it  is  said,  that  *  the  heritable  security 
^  shall  remain  and  subsist  to  the  extent  of  the 

*  sura  limired,  or  any  lesser  suiii  j '  and  as  this 
limitation  of  the  principal  and  interest  is,  by 
the  act,  made  an  absolute  condition,  it  comes 
to  be  a  very  serious  consideration,  whether  an 
J;ieritable  bond  for  a  cash  account,  expressed  in 

*  The  -subsequent  discussion  is  rendered  almost  unneces- 
pary,  by  the  recent  statute.  It  has,  hovrever,  been  retain- 
pA  in  the  present  Edition  of  this  volume,  as  being  in  some 
degree  connected  with  the  history  of  this  deed!- 
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the  manner  that  I  have  stated,  be  such  as  to 
receive  the  sanction  of  the  act. 

It  is  on  this  ground  that  I  have  yentured 
to  make  a  change  on  this  form  ;  and  as  I  have 
stated  the  reasons  which  have  induced  me  to 
make  this  change,  the  conveyancer  will  ju(%o 
how  far  it  is  prudent  to  follow  this  method  of 
expressing  the  deed.  * 


*  I  have,  been  enabled  to  lay  before  the  reader  the  re« 
8uU  of  a  consultation^  arising  from  the  doubts  which  are 
here  suggested,  and  which,  from  the  confirmation  that  it 
gives  to  the  propiosedform  of  the  bond»  will  not  be  unac-* 
cept2^ble  jto  the  convejrancer.  The  opinion  on  this  point  is 
thus  eiiLpressed. 

'  According  to  what  maybe  thought  the  probable  mean- 
<  bg  of  the  dSd  of  the  King,  chap.  74:^  section  1%  %  au# 
?  thorisiog  heritafa^le  seeiirities  for  cash  accounts,  the  prints 

*  ed  forn^  in  the  Book  of  Styles  published  by  the  Juridical 

*  Society^  and  the  draught  of  a  bond  and  security  referred 
^  to/  as  given  in  with  this  case,  may  be  deemed  to  have 

*  sufiiciently  complied  with  tbe  act»  and  to  be  regular  and 

*  v^ilid  securities  in  terms  thereof ;  and  I  believe  they  are 

*  also  agreeable  to  the  common,  if  not  the  universal  prac- 

*  tice, 

*  ]Bat,  according  to  the  strict  swords  of  the  act»  they  ap* 

*  pear  to  be  defective*    The  printed  style  and  the  foresaid 
^  draught  both  suppose,  that  it  is  sufficient  if  the  principal 

*  that  may  become  due  on  the  cash- account,  is  limited  to 

*  a  certain  sum ;  and  upon  that  supposition  they  are  very 

*  properly 

%  Repealed  in  the  recent  Act,  54  Oeo«  III.  cap.  137^ 
j  H.— with  an  addition  which,  removes  ib^  doub^. 
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I,  A  B,  coNsiDfiRiNG  that  CD,  E  F,  and 
G  Hy  Esquireis,  all  bankers  in  ,  and  pre* 

sent  partners  of  the  Company  of  CD,  E  F, 
and  Company,  bankers  in  that  city,  have  agreed 


properly  draivn,  and  securitieB  of  that  tenor  would  be 
valid.     But  ^e  words  of  the  act  are,  **  Provided  Titft 
paiKCiPAL  AND  iNTERtsT  which  may  become  due  upoa 
the  said  casb  accounts  or  credits,  shall  be  limited  to  a  cer^ 
tain  definite  sum  to  be  specified  in  the  security ;  *'  which 
seems  to  be  a  condition,  without  which  the  security  can* 
not  have  the  benefit  of  the  act,  and  consequently  must 
be  totally  void  :  And  by  H  subsequent  part  of  the  same 
enactment,  it  is  declared,  that  *'  such  heritable  security 
*  shall  remain  and  subsist  to  the  extent  of  the  sum  limited^ 
'  or  any  lesser  sum,  until  the  cash  account  oi^  credit  ii 
finally  closed,  and  the  balance  paid  up  and  discharged,  *' 
&c. ;  which  seems  pretty  plainly  to  import,  that  the  heri- 
taUe  security  is  to  subsist  for  nothing  that  is  not  within 
the  limited  sum,  at  least  for  no  prindpal  or  interest  that 
is  not  within  it.    I  cannot  indeed  discover  any  reason  for 
limiting  the  interest  to  a  definite  sum ;  on  the  contrary,  I 
think  I  see  very  strong  reasons  against  it,  as  the  amount 
of  the  interest  must  naturally  be  indefinite  till  paid,  de- 
pending on  the  uncertainty  of  the  time  of  pa3rment ;  and 
by  limiting  interest  beforehand  to  a  certain  sum,  the  cre- 
ditor must  run  the  risk  of  losing  part  of  the  interest  truly 
due  him,  unless  he  makes  the  limited  suins  very  large ; 
while  the  natural  limitation  of  the  interest,  arising  from 
the  relation  to  the  principal  sum,  would  seem  to  answer 
every  usefnl  purpose.     But  notwithstanding,  as  the  words 
of  the  act  seem  to  be  express,  I  thiink  it  safest  to  conform 
to  them,  and  to  limit  the  interest  as  well  as  the  principal 


190  HEtllTAftLE  BOND 

0 

to  allow  me  credit  upon  a  current  account  \x^ 
be  kept  in  the  books  of  the  said  company,  ia 
my  name,  to  the  amount  of  L.  Sterling, 

upon  my  granting  these  presents  j  therefore 
I  hereby  bind  and  oblige  me,  my  heirs,  exe- 
cutors, and  successors  whomsoever,  to  con- 
tent and  PAY  to  the  said  CD,  E F,  and  G H^ 
and  to  the  survivers  or  surviver  of  them,  and 
their  heirs,  (the  majority  alive  at  the  time  being 
always  a  quorum),  in  trust,  for. behoof  of 
themselves,  and  for  such  as  may  be  part- 
ners of  the  said  Company  of  C  D,  and  E  F, 
and  Company  for  the  time,  according  to  their 
respective  interests  in  the  stock  of  that  Com- 
pany, and  to  the  assignees  and  disponees  of 
the  said  trustees,  or  the  surviver  of  them,  all 
and  WHOLE  the  said  sum  of  L.  Ster- 

ling, or  such  part  or  parts  thereof  as  may 
appear  to  be  due  to  the  said  CD,  E  F,  and 
Company,  on  the  current  account  to  be  kept 
in  their  books  in  my  name,  and  to  repay  to 
the  said  trustees  and  their  foresaids  any  sums 
for  which  the  said  C  D,  E  F,  and  Company 
may  be  engaged  on  account  of  me  the  said  A 


to  a  definite  sum ;  and  I  have  accordingly  introduced  a 
clause  for  this  purpose  on  page  7th  of  the  draught. 
*'  I  think  the  personal  obligation,  as  well  as  the  heritable 
security,  should  be  linaited  both  as  to  the  principal  and 
interest.  There  may  be  some  doubt  whether  the  terms 
of  the  act  admit  of  a  penalty  in  a  bond  of  this  kind  ;  bul 
I  rather  think  they  do  not  exclude  it ;  and  at  any  rate  \i 
is  proper  to  introduce  it,  for  it  can  do  no  harm.  * 
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B,  by  accepted  bills,  letters  of  credit,  guaran* 
tees,  or  in  any  other  way  whatever,  the  said 
ADVANCES  and  ENGAGEMENTS  not  cxcccding  in  all 
the  said  sum  of  L.  Sterling,  and  that  at  any 
time  the  same  shall  be  demanded,  two  months 
after  the  date  hereof,  with  the  due  and  lawful 
interest  thereof  from  the  time  of  advance  till 
repayment,  under  the  limitation  after  men* 
tioned,  and  a  fifth  part  more  of  the  said  prin- 
cipal  sum  of  liquidate  penalty,  in  case  of  fail- 
ure, and  so  proportionally  for  any  lesser  sum 
that  may  be  due :  And  it  is  hereby  declared, 
that  although  an  alteration  should  take  place 
on  the  firm  of  the  foresaid  Company,  or  in  the 
partners  composing  the  same,  still  this  present 
bond  and  obligation  shall  remain  in  full  force 
as  long  as  I  shall  continue  to  operate  upon  the 
said  credit,  or  to  transact  with  the  said  Banking 
Company,  as  for  the  time  constituted  :  And  it 

is  FURTHER  DECLARED,  that  a  STATED  ACCOUNT^ 

made  out  from  the  books  of  the  said  C  D, 
E  F  and  Company,  under  whatever  name  or 
firm  the  same  may  be  for  the  time  known,  and 
subscribed  by  such  Company,  or  by  a  quorum 
of  the  trustees,  or  the  surviver  of  them,  with 
reference  to  this  present  bondy  shall  be  sufii^ 
cient,  without  any  other  voucher,  to  consti- 
tute and  ascertain  a  balance  and  charge  against 
me  and  tny  foresaids-^(^^wrf  no  mspension  shatl 
pass  of  a  charge  so  aon$tituted  and  ascertained^ 
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but  upon  consignation  only  ^^— -and  the  simple 
discharge,  assignation  or  conveyance  of  the 
said  balance,  by  the  said  trustees  or  their  quo- 
rum, or  the  surviver  of  them,  or  of  their  or  his 
foresaids,  shall  at  all  times  be  sufficient;  nor 
shall  it  be  necessary  for  the  person  receiving 
the  same,  to  attend  to  the  application  of  the 
money.  And  for  the  further  security  and 
more  sure  payment  of  the  foresaid  sums  of 
money,  and  in  corroboration  of  the  personal 
security  before  written,  but  without  hurt  or 
prejudice  thereto  in  any  way,  I  the  said  A  B 
have  DISPONED,  and,  by  these  presents,  sell, 
ALIENATE  and  DISPONE,  to  and  in  favour  q£ 
the  said  C  D,  E  F  and  G  H,  and  to  the  siur«- 
vivers  or  surviver  of  them  (the  majority  alive 
at  the  time  being  always  a  quorum,  as  be^ 
fore  provided),  in  trust,  for  behoof  of  them^ 
selves  and  for  such  as  may  be  partners  of  the 
said  Company  of  C  D,  E  F,  and  Company  (un^ 
der  whatever  name  or  firm  they  may  be  far 
the  time  known),  and  to  the  assignees  or  dis-^ 
ponees  of  the  said  trustees,  or  surviver  of  them, 

HERITABLY,     but     REDEBMABLS     alwayS  J     AKO 

with  and  under  the  conditions^  provisions  and 
reservations,  powers  smd  £icukie^  b&^t  men* 


■<*  V 


*   • 

^  In  the  case  of  Porrester  againd  Wiklker,  4cc.  27di 
Junie  ISlS,  Fac.  Coll.,  this  clause  was  lieid  to  be  a  po/s* 
turn  iUicitum  ;  aud  a  bill  Qf  suspeoaion  irag  passed  witbovil 
^ODsignatiODi 
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iionedj  Ali:  and  tTHOLE  the  liudd  6f--^Here 
the  lands  are  described  as  in  the  tille'deedsy^to* 
^ether  with  all  rights  title  and  interest^  claim 
df  right,'  jiroperty  and  pos^sfession,  which  I,  my 
predecessors  and  authors,  6r  heirs  arid  succes- 
sors, hatd,  have,  dr  any  way  may  have,  claim 
or  pretend  to  the  said  lands  dnd  others,  or  td 
any  j^rt  or  portion  thereof  J  anei  that  in  rdail 
security^  and  for  payment  to  the  said  C  D, 
E  F  and  G  H,  and  the  survivers  or  surviver 
df  them,  in  trUst,  as  said  is,  and  to  their  or 
his  foresaids,  of  the  said  principal  sum  pf 
L,  Sterling,  or  such  part  or  parts  thereof 

as  may  be  due  on  the  current  account  to  be 
kept  in  name  of  me  the  said  A  B,  in  the  books 
of  the  said  CD,  E  ^,  and  Company,  under 
ivhatever  name  dr  firm  they  may  fox  the  time 
he  known ;  ai^o  Ai,so  in  security^  and  for  pay- 
ment of  such  other  isums  as  tiiat  Company  may 
be  engaged  for  on  my  account,  in  manner  beforei 
mentioned  j  the  said  advances  and  engagements 
not  exceeding  in  all  the  said  sum  of  L.  Ster* 
ling,  witli  the  due  aijd  lawful  interest  tlxereofi 
fx'om  the  times  of  advance  to  m«,  <xr  payment  in 
consequence  of  engagements  for  me,  till  repiiy* 
ment,  and  a  fifth  part  more  of  the  said  princi- 
pal sum  of  liquidate  penalty,  if  incurred,  all 
in  terms  of  tJie  befpi'e*written  bond  itself,  but 
tp  be  redeemable  in  mann^x  h&jmxx  i^^x  m^ti^ 
voj*.  JX.  » 
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tioned ;  *  AND  with  and  under  this  x>£Clara«- 
TioK  and  LIMITATION,  that  the  interest  to  ac- 


*  Thi»  b  the  daiue  refered  fo  in  the  answers  to  the 
Memorial  and  Queries ;  hat  it  may  b^  considered  whether 
tire  object  of  the  act  would  not  be  tnorie  completely  attain- 
edy  b^  expressing  the  clause  on  the  preceding  page  in  thur 
manner :  '  And  titat  in  real  security,  and  for  payment)  to- 
'  the  said  C  D>  £  ^r  and  G  H,  and  the  surviTers  or  sur- 
^  Tiver  of  them^  in  trust,  as  said  iS|>  and.  t^  their  foresaidSf. 
'.  of  the  sum  of  h*         .:Sl«rfegf  tor  auoli^part  therj^  a» 

*  shall  be  sufficient  to  pay  the  said  sum  of  X.  Ster- 
^  fing,  or  such  par(  or  parts  thereof  .as  may  be  due  on  the 

*  current  account/ to  be  kept  m 'my  nanie  in'the  books  of 

*  the  said  Compafiyrorsuch  ^bms  as  the  Cbidpanymky  be 
*■  engaged  for  Oft  my^ceoimt,  ift%iMM|erbefere^mentioned». 
^  the  saxd'adiBufeiB&caf^'engagi»iienU;  niit^ja^Kc  in  all 

*  L,      :     (terli^g^  ^]|h  the  >^e  a)idibwfd^  ^^^ 

*  of  from  t&^  times. of  advanQe  to  me^  or  payqnent  ia  cofise* 
^  quence  of  .engagement^  for  me^  till  repayment,  ahd  a  fifth 
^  part  more  of  the  ^id  principal  sum  of  liquidate  penalty, 
*"  if  incmrted,  ail  in  teniliseC  llieibr^goifi^  peniOiial  obliga- 
^  tion;  te  whidi^rnxkoif  L.  I':  >*Stertioff9  theaafd  debt* 
«;  pmcipd,  inl^est,.2«pdr  pfn4^»  jir  m  teima  !&f  the  54th 
«  of  lus  present  Ma|^ty^^.  A?7' •sec^^H,  herebj  restrict- 
^  ed,  and  vbid  ri^stnct^d  s^m^$hall.be^re4eemable.in  man* 

*  ner  herein  after  expressed'.  'In  which  lands  and  others, 

*  I  bind  and  obl^  me^  '*  *^I  1    _1  '  * 

.  Were  thb  form  adopted,  the  clause  suggested  by  coooael 
woiildbe  unnecesmry;  and; it  i$  presi|fBe4^  thM  the  form 
Uroposed  in  tUm  iiote  ia  the  preferable  one,  as  theidea  of 
^e  framer  of  the  clause  in  the  act  seems  to  bare  been  to 
tfobstitute  a  permanent,,  unalterable  Jieritable  security  of  e 
eettnn  exlmt,  wfaichmight,  at  all  dmee,  cover  the  debl^ 
edntuned  in  the  cariif«ocount,.  withonl  flnetuatmg  with? 
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€rue  upon  the  said  current  or  cash-account  is 
and  shall  be  limited  to  the  sum  of  L* 
Sterling,  being  three  year^*  interest  of  the 
said  principal  sum  at  the  rate  of  d  per  centum^ 
and  the  principal  sUm  and  interest  together; 
to  the  sum  of  L.  Sterling ;  without  pre*^ 

judice  nevertheless  to  these  jiresents  subsist*^ 
ing  as  a  real  security  to  the  said  trustees 
and  their  foresaids,  for  the  whole  sums^  prim 
cipalt  interest  and  )>enalties,  which  hiay  be-^ 
come  due  by  virtue  of  the  foregoing  petsou'^ 
al  obligation)  ik  which  lands  and  others  I 
BIND  and  OBUos  me»,  tny  heirs  and  successors, 
upon  our  own  prefer  charges  and  expenses, 
ikdy  and  valiiUy  to  infeft  and  seiae  the  said 
C  D,  £  F^  and  G  H,  truatees  before  men^ 
donedf  and  thmi  foresaids,  with  and  under 
tke  power  and  privilege  of  I'edemption  here* 
in  ailerwritten^  and  that  by  two  several  in- 
feftmen^  tad  mattners  of  holding  i  the  okb  ' 
th^eof  to  be  h«ld  df  me  nd  my  foresaids,! 
in  free  blench,  for  payment  of  a  penny  Scots 
money,  on  the  ground  of  any  part  of  the 
iaid  lands,  dt  ithe  term  of  Whitsunday  year. 

ittif  accinint ;'  and  it  is  presumedfy  that  tHe  plan  here  st^« 
gested  c^ofJDel  hearer  to  that  idea/  than  whali  h  attained  by 
die  forlDti  in  Ae  text.  This,  fao^ever^  h  left  for  the  consi^ 
dbratloti  of  the  conveyancer,  f 


■tai^k. 


' .  f  Ai^  matters  now  stand,  the^^>nn  in  the  text  is  peAn^ 
inrefenitAe  to  thut  iuggested  in  the  Mie.' 
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fy,  in  name  of  blench  farm»  if  asked  only ;  am» 
the  other  of  the  said  infeftmeirts  to  be  hekC 
from  me  and  my  foresaids,  of  our  immediate 
j^w&d  superiors  of  the  said  land&  and  others^  in 
the  same  manner,  and  as  freely  in  all  respects 
as  I,  my  predecessors  Or  authors,  held,  hold,  or 
might  have  held  the  same  \  and,  for  these  pur* 
poses,  to  grant  procuratories:  of  resignation, 
precepts  of  sasine,  asfd  all  other  writings^  tequi* 
site  and  necessary:  As  also,  to  renew  the 
rights  and  investitutes  on  al  necesui^  occa«^ 
s^ms,.,  ^md  that  ivithout  an^  composition  ^  grat 
tiiity^  so^Iongas  the  said  trustees,  or  ^mrviver 
of  them»  and  thetr  or  Usf  fpoesfiidb!*' may  choose 
to  hold  tKe  saidlsnbjedasr  tindeciis  and  our  foret 
saids:  Whicw  DrtarosarriON  tttider  reversion  (in 
manner  after  ImentionedX^  $ut:0etts  hereby  did» 
poned,  and  infeftment»  ti^^llclyr  hereon^  the 
sale  to  be  made  in  Virtue  (tf.the  powers  herein 
after  contained,,  if.  the  aaaie  .^hatl  take  place^ 
afid  the  t&ld£kskitm  and  liispasitic^  to  be  grant* 
ed  by  me»  m  consequence  thereoii;  I  B{no  and 
oBiiQs  me,  and  my  fore^ds^  to  wa&rant  ta^ 
riiesaidCIX  E  F,  and  G  H»  in  trust  as  before, 
nientioned^  and  to  the  survivers  jxc  surviver  of 
them,  and  their  foresaids,  and  to  the  purchas- 
ers or  purchaser  from  themy  at  a&  hands,  and 
against  all  deadly.  Moreover,  I  hereby  maki^ 
CONSTITUTE,  ^Yid  APPOINT  the  said  C  D,  E  F» 
aiid  G  HT,  and  the  sutvivers  or  surviver  oJTthem* 
in  trust  as  said  is,  and  their  foresaids^  my  law^ 
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fal  cessioners  and  assignees^  in  and  to  the 
iwhole  writs  and  title-deeds  of  the  lands  and  o^ 
thers  above  disponed,  whole  heads,  tenor,  and 
contents  of  the  same,  with  all  that  has  followed 
or  may  lawfully  follow  thereon  ^  as  aho^  in  and 
TO  the  rents  and  duties  of  the  said  lands  and  o^ 
thers  foresaid,  with  the  pertinents  above  dis- 
poned, for  all  years  and  terms  bygone,  and  in 
time  coming,  daring  the  n,ot-payment  and  re- 
demption;  turning  and  transferring  the  whole 
right  of  the  premises  from  me  and  my  fore^ 
oaids,  to  and  in  favour  of  my  said  assignees  and 
their  foresaids,  with  full  power  to  them  to  do 
every  thing  which  we  could  have  done  before 
granting  hereof :  DHC];iARiNa  that,  in  case  the 
said  CD,  E  F,  and  G  H,  or  the  survivers  or 
surviver  of  them  or  their  foresaids,  shall  thin^ 
fit  at  any  time  to  enter  into  possession  of  the 
said  subjects,  or  any  part  thereof,  pr  tp  uplift 
the  rents,  mails  and  duties  thereof,  or  any  part 
of  the  same,  by  virtue  of  the  assignp-tion  there- 
of herein  before  written,  or  of  the  infeflment 
of  property  in  security  to  jfoUow  hereupon,  theij 
jthey  shall  be  liable  to  hold  count  and  reckoning 
for  their  actual  intranf  issions  only,  as  the  samo 
shall  be  instructed  scripto  veljuramento^  aft^r  de- 
duction or  allowance  of  what  they  shall  happen 
to  disburse  for  reparations  0ea»^,  n^inister's  sti- 
pend, schoolmaster^s  salain^,  and  other  public 
4nd  parochial  burdens,  pjp  :|yhatever  nature  the 
saipe  may  b^,  incidental  or  anqual,  afjlecting  the 


|9S  H£RITASL£  BOND 

£aid  lands  and  others,  in  any  manner  of  waj  j 
as  also,  of  such  expenses  as  may  be  incurred  in 
levying  the  rents,  or  in  attaining  or  defending 
their  right  and  possession  of  the  premises ;  and 
they  shall  be  nowise  liable  for  diligence,  in- 
solvency of  debtors  or  tenants,  or  for  omis- 
sions of  any  kind ;  and  no  possession  or  intro* 
mission  shall  be  presumed  against  them,  but 
:what  shall  ^e  instruci^ed  scr^to  veljwrtmento^  as 
Baid  is ;  which  assignation,  with  the  Wklifx* 
CATIONS  and  DECLARATIONS  abovc  mentioned, 
I  bind  and  oblige  me  and  my  foresaids  to  wab^ 
RANT  in  this  manner,  yiz*  In  so  far  as  regards  the 
title-deeds,  at  all  hands,  and  against  ^  deadly ; 
and  as  to  the  rents  and  duties  of  the  estate, 
from  my  own  proper  facts  and  deeds  only ;  as 
ALSO,  to  frpe  and  relieve  the  said  lands  and 
Others  foresaid  of  all  public  and  paroc|iial  bur- 
dens, payable  forth  thereof,  preceding  the  date 
hereof,  and  also  preceding  the  term  when  my 
said  disponees  may  enter  into  the  possession  of 
the  rents:  And  lasti-y,  I  bind  and  oblige 
me,  and  my  foresaids,  to  make  the  whole  writs 
and  title-deeds  of  the  subjects  hereby  disponed 
forthcpming  to  my  said  disponees,  when  they 
shall  have  occasion  for  the  same,  on  a  receipb 
and  obligation  for  redelivery  within  a  reason-* 
able  time.  And  I  consent  to  the  REoisTEAf 
TioN  hereof  in  the  books  of  Council  and  Ses-^ 
sion,  or  others  competent,  therein  to  remaia 
for  preservation ;  and,  if  necessary,  that  letters 
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oF  horning  on  six  days'  charge,  and  all  other 
execution^  may  pass  upon  a  decree  to  be  inter- 
poned  hereto  in  the  usual  form ;  and  for  tha;t 
purpose  constitute  my  procurators,  &c. 

And  to  the  end  that  the  said  trustees,  and 
their  foresaids,  may  be  infeft  and  seised  in  the 
lands  and  others  foresaid,  I  hereby  desire  and 
REQUIRE  y<m  r  jointly  and  severally,  my 

bailies,  in  that  part,  to  th^  cSect  after  mention- 
ed, hereby  specially  constituted,  that  upon 
iSDght  hereof  ye  {Hiss  to  tiie  lands  and  others 
^bom  di^oned,  and  ti|£^£  give  and  deliver 
to  the  said  C  D,  K  F,  and  G  H,  and  to  the  siu> 
vivers  or  surviver  of  them,  and  their  heirs,  in 
TRUST,  for  behoof  <)f  tbemselyes,  and  for  such 
M  may  be  partners  of  the  said  Company  for  the 
time,  (under  whatever  title'  or  £rm  they  may 
for  the  time  be  known),  or  to  the  assignees  or 
^isponees  of  the  said  trustees,  or  the  surviver 
of  them,  HERiTABJLE  STATE  audsAsiNE,  actual, 
real,  and  corporal  possession  of  all  and  whole 
the  foresaid  lands  <£  ,  with  the  parts 

•and  pertinents  thereof,  before  disponed,  lying, 
bounded  and  described  as  aforesaid,  and  here 
tield  as  repeated,  *   and  that  in  real  secu- 


*  If  the  form  suggested  in  a  preceding  note  be  adopted, 
this  part  of  the  precept  will  be  expressed  as  follows — *  An^ 
f  THAT  in  real  security  and  for  payment  to  them  of  the 
**  'foresaid  limited  sum  of  llf.  Sterling,  or  such  less^ 

j*  jpart  di^^f  i«s  may  be  sufficient  for  payment  of  ^  suin^ 


rity,  4hd  for  payment  to  them  of  the  foreisaid 
principal  supi  of  L.  Sterling,  or  of  such 

part  or  parts  thereof  as  may  be  due  on  the  cur- 
rent-account  at  prggent  kept,  and  to  be  kept 
in  my  fiamei  in  the  books  of  the  said  Company, 
(uridei*  whatever  name  or  firm  they  may  for  the 
time  be  known),  arid  also  in  security,  and  fot 
payment  of  such  other  sums  as  that  Compaiiy 
may  be  engaged  for  oh  my  account,  in  manner 
before  mentioned,  the  said  advances  and  en^ 
gagemOhts  not  exceeding  in  aU  the  said  sum 
of  Lv  Sterling,  with  th0  lawful  interest 

thereof  froni  the  times  of  advance  to  me, 
or  of  payment  in  consequence  of  engagements 
for  me,  till  paymeint,  the  said  interest  not  ex- 
ceeding in  all  the  sum  before  and  after  limited^ 
and  a  fifth  part  of  the  said  principal -sum  or 
sums  of  liquidate  penalty,  if  incurred,  all  con- 
tained in,  and  in  terms  of  the  before  written 
bond  itself,  the  interest  being  limited  not  to 
exceed  a  sum  of  L.  -  '  Sterling,  ^  over  and^ 
above  the  {)rincipal,  and  the  principal  and  inte- 
rest together  being  limited,  and  hot  to  exceed 
the  sum  of  L.  ♦  Sterling,  as  above  men* 

.tioned;  and  that  by  delivering  to  the, said 


*  fof  which  I  hereby  become  bound  in  manner  above  ex- 
^  pressed;  but  always  wjth  apd  under  the  Qpnditions, 

*  proTifiions,  and  declarations  undpr  written,  viz*  Phimo,,' 
&c.  as  in  the  next  page,       .  ,. .  ,      ,'   . 
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/C  D,  E  F  and  G  H,  trustees  foresaid,  and 
the  survivers  or  surviver  of  them,  for  be- 
hoof of  themselves,  and  such  as  may  be  part- 
ners for  the  time  of  the  said  Company  (under 
yhatever  titje  or  firm  they  may  for  the  time  be 
known),  or  to  their  certain  attorney  or  attor- 
nies  in  their  names,  bearers  hereof,  of  earth 
^d  stone,  of  and  upon  the  ground  of  the  said 
iands,  and  all  other  symbols  usual  and  requisite ; 
BUT  ALWAYS  with  apd  under  the  conditions, 
PROVISIONS  and  DECLARATiojrs  under  written  ; 
viz.  Frimo,  With  this  provision,  that  the  knds 
and  other  heritages^  vith  the  pertinents  before 
idisponed,  ars  ani)  shall  be  redeemable  by 
me,  my  heirs  and  assignees,  from  the  said  C  D, 
E  F  and  G  H,  and  the  survivers  or  surviver 
of  them,  and  their  foresaids,  at  any  time  we 
may  think  proper,  upon  premonition  always 
of  sixty  days  to  be  made  by  us  to  them,  per- 
gonally.  or  at  their  respective  dweUing.places, 
and  also  at  the  pffice  pr  counting-house  of  the 
foresaid  Company,  with  whom  the  accounfc-cnr- 
yent  may  be  kept  for  the  time,  in  presence  of  a; 
notary  and  two  witnesses,  as  accords ;  by  pay- 
jAf  £NT,  and,  in  case  of  absence  or  refusal,  by  con- 
signation of  the  sums,  principal,  interest  and 
penalty,  which  may  then  be  due,  in  virtue  of  the 
foresaid  credit  granted  to  me,  and  of  this  bond 
and  disposition,  but  under  the  limitation  here-^ 
in  before  written,  together  with  the  oeccssary 
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Charges  that  the  said  trustees,  or  their  foresaids^ 
.or  the  said  Company  before  mentioned  for  whom 
they  act,  may  happen  to  expend  in  infefting, 
^  or  otherwise  in  securing  themselves  in  the  lands 
and  other  heritages,  with  the  pertinents  before 
disponed,  or  in  preparing  any  discharge,  renun- 
jciation  or  conveyance  that  may  be  thought  ne- 
cessary, agreeably  to  an  account  thereof  to  be 
given  in  by  them;  the  said  payment  or  con* 
^g09!df?^  to  J>^  iliade  within  the  o^ce  of  tl^ 
Bank  of  Scot)|ad>  i^on  the  eviration  of  the 
saidsn^ty  days  fypm  the  date  of  the  ^premom- 
tion,  or  on  t^e^  first  lawful  day  thereafter ;  aH 
(in  CBKr  of  cpp^nation)  to  be  made  on  the 
peril . of  th^C09Sig^€ir;  and  an  extract  hereof,  or 
of  tlie  infefitmexit  tp  follow  hereupon,  shall  be 
held  sufficient  for,  using  the  said  order  of  re- 
demption*. SfcqKDQ,  With  this  condition  and 
provision,  that  in  case  J  or  my  foresaids  shall 
&ii  tomake  paymentof  the  Bums  that  maybe  due 
by  the  bond  and  disposition  before  written  at  any 
time  ihe  same  may  be  demanded,  at  least  within 
th^  space  of  two  months  after  the  date  of  such 
demand,  duly  intimated  to  me,  or  my  heirs 
and  successors  in  the  lands  and  others  foresaid, 
personally^  or  at  our  dwelling  places  if  withia 
Scotland;  or,  if  forth  thereof,  at  the  market- 
cross  of  Edinburgh,  pier  and  shore  of  Leitb, 
in  presence  of  a  notary  and  two  witnesses,  as 
accords  j  TjiiLEsr,  and  in  that  pase,  it  shaJLl  be 
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Uwful  to,  and  in  th<^  power  of  the  siud  C  D, 
£  F,  and  G  H,  or  their  fores^ds^  immediately 
fifter  the  expiration  of  the  said  two  months, 
without  any  further  advice  or  consent  iron» 
me,  and  without  any  other  intimation  m  pn>- 
cess  of  law  to  that  efiect,  to  selx  and  dispose 
of  the  foresaid  lands  and  others,  or  such  part 
thereof  as  may  be  necessary  for  discharging  the 
€aid  principal  sum  with  interest  and  ]^enalty^ 
by  public  i^luntary  roup,  a^r  due  notice  to 
that  elfect,  previously  niade^  by  ten  separate 
and  sue<:;essive  swlvertiseltienii  in  ea^^  o^^^ 

l^ewi^peri^,  tfie^rst  nd^ 
tice  being  at  least  three  tnonths  befwe  the  day 
appointed  for  the  roup ;  with  power  thereaile^ 
to  adjourn  the  day  of  sale  from  time  to  time  as 
they  shsdl  think  proper,  -notice  being  always 
given  of  such  adjournment^  by  advertisements 
inserted  twice,*^  at  the  interval  of  a  week  at 
least,  in  f  4ch^  of  the  Newspapers  aforesaid^t 
Akd  for  the^  putposes^  the  said  C  D;  E  F,  and 
Gr  H,  and  the  survivers  or  surviver  of  them  in 
trusit,  as  aforesaid,  and  theii^  foresaids,  are  here- 
by empowered  to  enter  into  articles  of  roup* 
and  to  grant  dispositions,  one  or  more,  contain- 
ing  procuratories  of  resignation,  precepts  of  sa- 
aine,  as^gnation  to  the  writs  and  title  deeds, 
and  to  the  rents  and  duties,  with  a  clause  bind- 
ing me  the  said  A  B,  my  heirs,  executors  and 
successors,  in  absolute  Warrandice  of  any  such 
^jposition ;  all  which  sales  so  to  be  made,  and 
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jdeed9  to  be  entered  into, .  or  granted  as  fdottr 
jsaid,  I  bind  and  oblige  me»  and  my  foresaids, 
to  mtifyf  approve  itnd  conftnm,  and  to  grant  all 
^other  and  further  deeds  in  fkvour  of  the  pur« 
phasw  or  purchasers,  which  may  be  thought 
necessary  for  reodering  the  rights  more  com* 
plete ;  but  decilarikg  always,  that  upon  re* 
ceiving  payment  of  the  price  or  prices  of  the 
subjects  so  to  be  sold,  the  said  CD,  £  F,  an4 
.fjc  H,  and  the  othi^r  trustees  before.tnentioneclf 
and  their  fpresaids^  shill  be  bound  to  hold 
'pOM]^r  and  jbubq;kpning  wilii  vfie  and  my  fore* 
said^  j9^nd  to  pay  m  what  balance  may  remain 
)n  their  Ijiands,  after  deducting  the  expense  of 
the  sal^  pr  $al^,  Und  all  other  charges  connect- 
ed therewitl^  in,  jtny  manner  of  way  j  and  also, 
after  deducting  all.  debts  heritably  secured  oi^ 
the  premises,  induK^ing  the  whole  sums  that 
may  be  due  by  yirtiue  an4  in  terms  of  the  pre-* 
jsent  bond  and  disposition,  consisting  of  princi^ 
pal,  interest,  ^nd  penalties  as  aforesaid,  with 
the  expenses  that  xixBx  h^  disbursed  by  the  said 
trustees  or  tl«ir  fcrWfc  in  intefting.  or  o. 
therwise  securing  themselves  in  the  lands  and 
estate  before  disponed,  or  in  reconveying  or 
denouncing  their  right  thereto;  but  the  purt 
CHAS£R  or  PURCHASERS  sball  not  be  anywise 
concerned  with  the  applieatipn  of  the  money 
arising  from  such  s^es,  nor  shall  they  be  bound 
tto  take,  notice  whether  the  same  be  applied 
or  not  to  the  purposes  before  specified,  but  they 
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ihall  be  siiffiqienlly  sxon£esd  and  sbcurjsd  by. 
the  simple  discharge  and  disposition  of  the  suidb 
CD,  £  F^  and  G  H,  and  the  other  trustees 
before  mentioned,  or  of  the  quorum,  or  survi- 
ver  of  them,  or  of  those  in  right  of  the  said 
subjects  hereby .  disponed  for  the  time.  Tek* 
no.  With  this  provision  and  declaration, 
that  the  using  diligence  on  the  personal  dbliga-^' 
tion  herein  before  written,  by  horning,  inhibit' 
tion^  adju(Mcation,  or  othOTWise,  4haU  not  hurt 
or  prejudge  the  infeftment  to  follow  hereon^ 
but  the  ^u&et  with  sUqh  diligeaice,  shall  stand 
and  subsist,  as  cumulative  and  corroborative 
rights  and  securities  for.  the  foresaid  sums  of 
money,  without  any  hazard  of  confusion,  inno- 
vation, or  extinction  of  rights ;  ai^d  thi^  in 
nowise  ye  leave  undone,  which  to  do,  I  com* 
inT  to  you,  joiiitly  and  severally,  my  bafllies 
in  that  part  foretiaid,'  my  full '  and  irrevotiable 
power,  by  this  my  precept  of  sasine  directed  to 
you  for  that  e&cL:  Ik  wixkess  wkekeop,  &c« 


0/  tbt  Bend  and  DiJpofitlM  in  Sedurity. 


Th^  bond  and  disposition  in  security  is  now 
more  frequendy  lobe  met  vnsSti  in  practice  than 
the  heritable  bond.  43onveyimcei:B,  in  general, 
prefer  it ;  and  certainly,  in  so  far  as  the  credi- 
tor is  concerned^  it  forms  a  more  desireable  se* 
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curity;  It  produces  all  the  effect  of  the  heriU 
teible  bond,  by  giiHing  the  creditor  a  right  to 
the  lands,  in  security  of  the  principal  sum,  in- 
terest and  penalties.  In  ibii  deed,  it  is  the 
practice  to  insert  a  clause  (held  in  law  to  be  of 
the  nature  of  a  mandate  from  the  debtor),  em- 
powerii^  the  creditor  to  sell  the  subject  &r 
payment  of  the  heritable  debt.  T|ie  follQvw 
iDg  clauses  oowt.in.  this  dqed.in  its  simplest 
fbmu      *  ..      - 

I.  A  nartadve  acknowled^ng  receipt  of  the 
incMiey. 

2L  Aii  obligadon  to  repay  it. 

3.  A  conveyance  of  the  lands  in  security. 

4.  An  obligation  to  infeft  the  creditor. 

5.  Obligadon  to  grant  procwatory  of  re^g-^ 
nadon,  precept  of  sadne,  &c.  for  compledng 
thedUejs. 

6.  An  obligadon  to  enter  die  haxs  of  the 
creditors.  .  ... 

7.  A  clause  of  warrandice. 

8.  An  assignidcto  to  the.  writs  and  reiitSk 

9.  A  clause  of  registradoii.      ^^ 

10.  A  precept  6£  sasine,::cdiitaining  a  clause 
of  redempdon,  atid  a  clause  of  ^ale. 

II.  The  testing  clause^  \.  '.  •\. 
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Form  (^  the  Deed. 

,  I9  Ay  grant  me  to  have  instantly  borrowed, 
from  B,  the  sum. of  L,  .  Stpding,  whereof 
I  hereby  acknowledge  the  receipt,  renouncing 
all  exceptions  to  the  contrary;  which  sum  ot 
L.  Sterling  I  BIND  iaind  obuge  me,  my 

heirs^  eiecutors  and  successors  wfiatsoevef,  to 
REPAY  to  the  said  B,  at  the  t^m  of  Martinmas^ 
next,  with  the  Sum  of  L.  Sterling;,  moriey 

foresaid^  of  liquidate  penalty  in  case  of  failnre^ 
in  the  punctual  payment  thereof,  tog^her  with 
the  due  and  lawful  inters  of  the  said  principal 
sum,  from  the  date  hereof  to  the  foi  eaaid  term 
of  payment,  and  half-yearly,  termly,  and  pro^ 
portionally  thereafter,  during  the  not>payment, 
at  two  terms  in  the  year,  Martinmas  and  Whit- 
sunday, by  equal  portions,  beginning  the  first 
term's  payment  of  tl)e  said  interest  at  the  said 
term  of  Martinmas,  for  the^half  year  preceding, 
and  so  fbrth  termly  thereafter,  daring  the  not- 
payment  of  the;  sidd  principal  scun,  withX«. 
Sterling  of  liquidate  penalty  for  each  term's  fail^ 
iM-e  in  the  punctual  payment  of  the  said  interest : 
And  for  the  said  ^  and  his  foresaids^  their 
FURTHER  SECURITY  and  more  sure  payment  of 
the  said  principal  sum,  and  interest  and  penaU^ 
ty  above  stipulated,  and  without  prejudice  t6 
tite  above  perac^Ual  obligation,  but  in  corrobo^ 
ratioQ.  therepi^  J  the  said  A  d^^  by  these  priff* 


^08  mk9o^itioii  . 

sents,  SELL,  ALiENATEj  and  DISPONE,  to  and  iri 
favour  of  the  said  B  and  his  foresaids,  heritably, 
but  redeemably  always,  arid  under  reversion  in 
manner  after  mentioned,  all  arid  whole — » 
(here  describe  the  2a(92d!i)— together  with  all  right, 
titlcf,  interest,  claim  of  right,  property^  and  pos* 
session,  which  I  or  my  predecessors  or  authors 
had,  have,  or  anywise  may  have^  daim^  or  pre-* 
tend  to  the  said  lands  and  others,  or  any  part 
hereof,  or  to  the  maiU^  and  duties  o^  die  same 
in  time  coming,  amd  that  jn  real  security^ 
and  for  ^^ayment  to  the  eaid  B  and  his  fore<< 
saids,  of  the  fore^id  principal  sum  dfLr 
Sterling,  with  the  stipulated  interestd^  and  pe- 
nalties  that  shall  be  incurred :  In  WHicH  Iand» 
and  others  above  disponed,  I  thd  said  A  bind 
and  oBLiofi  me,  my  heirs  and  successors,  tipon 
our  own  proper  expense,  to  infeft  and  sei$e  the 
said  B  and  his  foreifiaids,  by  two  several  infeft*. 
ments  and  manners  of  holding,  the  one  to  be 
liolden  of  me  and  ttiy  heirs  in  free  blench,  for 
payment  of  a  penhy  Scots  money  on  the  groundi^ 
of  die  said  lands,  at  the  term  of  Wfaitsun^ 
day  yearly,  if  asked  only,  and  the  other  from 
us,  of  our  immediate  lawfid  sup^riOTS  q£  the 
same,  and  that  either  by  resignation  or  con-* 
firmation,  or  both,  the  one  without  pnejtidice 
of  the  other;  and,  for  that  purpose,  I  the 
said  A  BIND  and  oblige  me  and  my  foresaids, 
at  any  time  when  required,  at  my  or  their  ex<- 
pense,  to  grant  all  necessary  deeds  in  favour 
of  the  said  B  and  his  fbi^esaids,  with  pipcyratt^ 
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ties  of  resignation  and  |)recepts  of  dasing ;:  and 
in  case  it  shaU  please  the  said  B  and  his  fore- 
saids  to  Ijiold  the  said  lands  and  others  of  me 

'■;*■»  ■  »         .       L  1         •  »  •  *  -     ■ 

and  my  foresaids,  I  bind  and  oblige  myself 
and  them,  riot  ^  only  tq  lip  put  unentered  with 
our  superiors^  but  also  td  6nter  and  Receive  the 
Said  B  and  his  foresaids,  ,  vassals  to  us  in  the 
foresaid  subjects,'  disponed  iii  security  as  ai(ore* 
Said,  and  to  irifefl  them  in  the  same  gratis^  and 
without  any  cobipositibh  j  and  I  do  hereby 
make  over  JO  them,  the  lion^irtry  duties  and; 
Casualties  which  may  fall  during  their  n6n-en*> 
try;  which  disposition,  under  reversion  in 
manner  afterWrittefi,  subjects  heritably  dispon- 
ted,  infeftmerits  to  follow  heredri,  the  sale  or 
feales  td  be  mad6  in  virtue  of  the  powers  here* 
in  after  ^fatited;  for  th&.t  purpose;'  if  the  same 
shall  take  placed  arid  ratifications  arid  disposi- 
tions to  be  gratited  by  me  or  my  fotesaids,  iit 
consequence  thereof,  I  the  SKwd  A  bind  and 
oblige  irie  and  my  foresaias  to  warratit  to  the 
^aid  B  arid  hi^  fdre^ids^  at  all  hands*  More- 
over; I  the  said  A  do  \\tT&^f  make,  consti- 
tute arid  AppofiNT  the  said  B  and  his  foresaids 
iny  la\^ful  cessloriers  and  as^tiees/  not  only 
IN  arid  TO  the  rerits  arid  duties  of  th6  said  lands, 
tdnds;  airid  bthers  fore^id,  #ith'  t'K6  pertin^nti^ 
abo^ve  disponed  that  shall  fell  ^^  froiri  and  aft 
tef  the  tertri  of  Martinmas  last,  an 4  in  all  time 
thereafter  during  the  riotpayirierit  artd^cdemp- 

•    tot;  It;  U 


tioD :  With  full  p<mer  to  them  to  intromit  with 
and  uplift  the  same,  they  being  always  account^r 
able  to  me  the  said  A,  and  my  foresaids,  for 
their  intrcnnissions^  aS'the  same  shall  be  instructor 
ed  by  their  writ  or  oath,  after  deduction  of  the 
feuduties^  public  and  paiish  bmrdens,.  and  ex« 
penses  in  tevying  the.  rents  or  otherwise  ;  de- 
claring, that  they  shall  not  be  liable  for  their 
omissions,  or  the  insolvency  of  tenants ;  but 
ALSO  in  and  to  the  writs  and  evideots,  rights^ 
titles  and  securities,  of  and  concerning  the  sub- 
jects before  mentioned^  eoncei?ed  in  favoiur  of 
me  the  said  A,  my  predecessors  and  authors, 
whole  "clames  therein  contained,  and  all  action 
or  execution  competent  thereupon:  Sitkro* 
GATING  and  SUBSTITUTING  the  said  B  and  his 
foresaids  in  my  Ml  right  ^d  place  of  the  pre* 
mises ;  with  full  power  to  the  said  B  or  his 
foresaidi  to  procure  themselves  infejfl  and  seis- 
ed in  the  sam.e  at  my  expense :  But  redeemi^ 
ably  always  and.  under  rev^:si€M:i>  in  manner  af- 
ter iQentioned;  and,  generaUy* .  ta  do  evei^ 
.thing  thereanent  that.  I  the  said  A ihigfat  have 
dqne  b^gore  gr^oting  this  asstgnatiot^. chichi  in 
iBo^far  agLConcems^the  writs  and.evidentSi.  I  the 
said  A  OB1.IOE  me  and  my  foresaids  to  warrant  at 
sill  hands.;  and,  as  to  the  rents  and  duties,  from 
my  own  facts  and  dee^  only •  And  I  consent 
TO  THE  REGISTRATION  hereof  iu  the  books  of^ 
Cduncil  and  Sessicm,  or  others  competent,  therc^ 
in  to  remain  for  preservation,  and  that  let^s^ 
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c£  h<Mriiiiig,  on  six  daya^  charge,  and  all  execu-^ 
tion  necessary,  may  pass  upon  a  decree  to  be! 
interponed  hereto,  in  common  form :  And 
for  that  purpose,  I  constitute 
my  procurators.  Attour,  to  the  effect  the  said 
B  and  his  foresaids  may  be  infeft  and  seised  ifl 
the  foresaid  lands  and  others,  with  the  perti- 
nents }  I^  the  said  A,  desire  and  require  you 
tulid  f  and  ^ch  of  you,  conjunct- 

ly and  severally,  my  baillies  in  that  part,  to  the 
effect  after  specified,  speciaUy  constituted,  that 
on  sight  hereof  ye  pass  to  the  grounds  of  the 
said  lands  and  others,  respectively  and  succes- 
sively, and  there  give  and  deliver  heritable  state 
and  sasine,  real,  actual  and  corporal  possession, 
to  the  said  B  and  his  foresaids,  of  all  and  whole 
the  foresaid  lands  and  others,  with  the  perti- 
nents lying  and  described  as  aforesaid,  and  here 
held  as  repeated  brevttads  causa^  in  real  scfcuri- 
ty  and  for  payment  to  the. said  B  and  his  fore^ 
saids,  of  the  foresaid  principal  sum  of  Xi. 
Sterling,  interest  thereof  from  the  date  here^ 
of,  and  Xr*  money  foresaid  of  liquid 

date  penalty,  trith  the  termly  lailures  above 
specified^  if  incurred,  and  that  by  dliliverJn^ 
to  him  or  to  his  foresaids,  or  to  their-  certain 
attorney  or  attoniids  in  thdr  namesy  bearers 
hereof,  of  earth  and  stone  of  the  groun{l  of  the 
said  lands,  of  grass  and  corn  for  the  said  teinds/ 
and  aU  other  symbols  requisite,  and  necessary  ^ 
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BECLARiNG  ALWAYS,  as  it  IS  heneb")r  spemUjr 
PROVIDED  and  DECLARED*  that  the  foresaid 
lands  and  others  shall  be  redeemable  by  me  and 
my  foresaids,  from  the  said  B  and  his  foresaids^ 
upon  the  said  term  dT  Martinmas  ,  and 

the  term  of  payment  mentioned  itt  the  abdve- 
written  personal  obligation,,  or  at  any  term  of 
Whitsunday  or  Martinmas  th^eafter;  on  pre- 
monitioh  always  of  three  months  to  be  made 
by  me  or  my  foresaids  to  the  said  B  and  his: 
foresaids,  and  that  by  payment  to  them  with- 
in ,  of  the  sums,  principal,  ittterest,  pe- 
nalties and  expenses^  that  shkH  be  due  upoo 
this  present  obligation ;  and>  in  case  of  their 
absence,  or  refusal  to*  receive  the  same,  by 
CONSIGNATION  in  the  hands'  6f  the  'cashier  of 
the  Bank  of  Scotland  for  the  time,'  on  the  ternx 
day,  if  a  lawful  day,  if  tibt,  on  the  first  lawftil 
day  thereafter,  between  the  hours  of  ten  and 
twelve  noon,  of  the  foresdid  pRiNcipAL  sum  of 
L.  Sterling,  with  ithe  whole  interest  that 
shall  then  be  due  thereon,  with-  the  penalties 
'and  termly  failures  which  may  have  been  in- 
curred,  and  the  expense  of  ihfofling  or  otherwise 
securing  thesaidcreditors  in  the  said  lands  iit 
manner  foresaid,  the  money  So'cbnsigned  re- 
maining at  the  hazard  of  the  cohsigner ;  and- 
a  copy  of  these  presents,,  or  of  the  iftstruipent 
of  sasine  to  follow  hereon,,  shall  be  as  suflScient 
for  redeeming  the  land^  and  fathers  above  dis* 
polled,  as  if  a  particular  letter  of  reversion. 


*  "  •  '  ■  »  •% 

i^efe  ^raiite4  for, that  effect:  But  i>£ci.ARiN& 
ALSO)  as  it  is '  hereby .  specially  provii^d  and 
B£CLAR£B9  tl^at  if  I  the  said  A  shall  fail  ta 
make  paymeat  of  the  sums  *  that  shall  be  dtie 
tinder  thi^  pi^rfonal  obligation  above  writteUt 
within  throe;  months  sifbor  a  ^mand  of  pay<* 
zDent  shall  have  been  made  to  mo  or  ^y  fore* 
saids,  in  manner  above. directed,  TH£Kr^  and  isi 
that  case,  it  )diall  be  lawfiil  to,  and  in  the  powd- 
er of  the  said  B  and  his  fbresaids,  within  three 
months,  after  the  expiration  of  the  first  three 
months,  ^d  without  any  other  intimation  or 
proce$3  ,of  law  for  that  effect,  to  s£x.L.and 
Disppss  of  the  said .  lands  and  others  .  above 
mentioned,  on  previous;  advertisecptent  weekly, 
£}r' at  least  two  monthsir  in  the  and 

newspapers ;  and  that  by  public  auc- 
tion at  Edinburgh,  to  the  highest  offerer ;  ^d^ 
upon  receiving  payment  of  the  priae  pf  the 
subjects  so  sold,  they  slmU  hold  count  and 
reckoning  with  me  and  my  foresaids  fi>r  the 
same,  they  being  entitled  to  retention  o£  the 
foresaid  principal  sun^,  interest,  penaltiies  wd 
expenses,  as  aforesaid,  and.  of  the  expanse  of 
the  sale,  and  of  the  necessary  deedaforcomr 
pleting  thereof:  And  for  carrying  the  said  sale 
into  execution,  the  said  B  and  his  foresaids 
are  hereby  authorized  to  execute  articles  pf 
roup,  to  giTUQt  absolute  dispositions,  contain^ 
ing  double  manners  of  holding,  with  procu* 
fjjtoiy  of  resignation,  precept  of  sasip^ji  as? 
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^gnatkm  to  tibe  title-deeds  and  rants,  mnd  e 
eiaose  Imdhig  me  and  my  foresaids  in  absolute 
tramndice  of  such  dapositiop,  and  to  grant 
aO  odier  deeds  and  secorities  requisite  and  ne- 
eessary  b^  the  laws  of  Scotland  fir  rendering 
the  said  sale  or  sales  eflfectnal,  m  fuDy  and 
freely  as  I  could  do  myself;  dsci^arikg  also, 
that  the  pnrdiasCT  cr  purchasen  diall  have  no 
concern  with  the  ap^cation  cf  the  price,  nor 
with  any  of  the  conditions  and  provisions  here-> 
in  contained,  bat  that  the  sale  shall  to  him  01^ 
them  be  equaBy  good  as  if  made  by  mjrsdf. 
Akd  YU&THxa,  it  is  hereby  paoviDSD,  that  iq 
conducting  the  said  sale,  the  said  B  and  his 
foresaids,  shall  be  entitled  to  set  up  the  said 
sutgects  altogether  or  in  separate  lots,  as  they 
may  see  best,  and  to  expose  the  same  at  such 
upset  price  or  prices  as  they  may  judge  reason* 
able,  and  to  prorogate  and  adjourn  the  day  of 
sale  firom  time  to  time,  due  intimatian  being 
always  given  in  the  said  newspapers  of  such  sL 
lotment,  upset  price,  and  adjoummc^nt.    Ain> 
I  the  said  A,  and  my  foresaids,  bind  and  ob- 
lige us,  our  heirs  and  successors,  to  ratify 
and  CONFIRM  any  sale  tliat  shall  be  made  uur 
der  authority  hereof,  and  to  grant  absolute  and 
irredeemable  dispositions  of  the  subjects  so  sold 
to  the  purchaser  or  purchasers,  their  heirs  and 
assignees,  and  to  execute  and  deliver  ratifica? 
tions,  and  all  other  deeds  that  shall  be  thought 
necessary  for  rendering  their  rights  compl^tfi  \ 


Aim  i>£CLAiiiKo»  that  if.  the  pri^e  i^eeived. 
iriiall  m&t  amoiimt  to  the  4|iius  due  utidfr  thfese 
l^resents,  the  persKmal  obligation  .heFein  c^n^ 
tained  shail  remain  in,  full  force  for  the  lia- 
knee,  whatever  it  may  be:  And  this  in  ao 
wise  you  leave  undone;  which  to  Bp  i  commit 
to  you,  joindy  and  severally,  fo^  power,  fcy 
this  my  preeept  <Mf  sadne,  directed  to  you  for 
that  effect.    In  witness  whereof,  kc 

A  disposition  in  security,  tb  which  tbe  wife 
of  the  grantor  becomes  a  party,  requires  to  be 
ratified.  The^  form  of  the  radli^^tibn  I  need 
not  repeat. 


Where  tpe  Sulyecl  disponed  is  a  House. 

Where  the  siibgect  of  tbe  security  is  a 
house,  it  will  be  proper  to  provide  for  insur- 
ing it.  This  is  done  by  the  following  clause^ 
which  you  will  insert  immediately  befwe  the 
obligation  to  make  the  writs  forthcoming. 

^  As  also,  I  oblige  me  and  my  foresaids  to 

*  INSURE  the  lodging  or  dwelling-house,  and 

*  others  before  disponed*   to   the   extent   of 
^  L.  Sterling  at  least,  in  some  estabh'sh- 

*  $d  insurance-office  against  fir^  and  ^aomually 
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*  to  |ttj  tibi0  premium  of  $uc|i  inBuranc^»  :aiid. 

*  to  refiort  d^charges  th^eof  to  my  said  dis- 
l.ponee;  or,  in  c%de  Jie  or  hi&  foresaids  shdil 
^.make  the  iiisu£ance«:  (^hich  they  are  l^reby 
1  empowei^d  to  do)^,  I  oblige  me  and  my,  fore- 
f  saids^  to  repay  to  the  said  B  or  his  f^ce^aids,, 
^  Bot  only  the  cbail^s  of  the  policy,,  but  the 
\  whole  pnemiupis  th^y  may  adyance,  and  liiat 

*  on  demand*  * 

:'Thfi  ejt^ples^  ^9i4uqh  have  been  aJxeady 
^vm^  c^  the  alteratioi^  on  the  heritable  bondy. 
occasioned,  by  peculiarities  in  the  situation  and 
rights  of  the  parties,  render  it  unnecessary  to 
point  out  similar  yariations  in  the  disposition 
in  security.  The  conveyancer,  aftei:  what  has 
been  ^id^  can  have  no  difficulty  ia  accommo- 
dating this  deed  to  any  circumstances  which 
are  likely  to  occur  in  practice. 


IVrSTJ^Ui^ENT  OF  SASJNJE,   gcQ.  jpqt 


OF  SASINE  ON  THE  HERITABLE  BOND. 

Th^  examples  I  have  given  will  sufficiently 
serve  for  the  heritable  security ;  *  and  I  shall 
how  add  the  form  of  ,the  instrument  of  sasine 
on  this  deed,  by  which  the  right  is  completed^ 
and  the  debt  secured  on  the  estate*, 


jForm  of  the  Instruments 


4  « 


In  the  namx  or  God,  amen.  Be  it  knowst 
TO  ALL  MEN  by  Uiis  present  pub^c  instrument^ 
That  upon  thq  day  of  ,         Inth^^eaf 

of  our  Lord  ^  and  in  tb^  ^P!^  <^f  <^7 

Sovereign  Lord  George  the  Tlurd,  by  the  graq^ 
of  Godt  of  the  united  kingdpnis  of  Great  Bri- 
tain/ and  Ireland,  King,  JDefender  of  tb^  ^^tb> 
the  year,  in  paESEKCEof  me  notaryrpub^ 

lie,  and  pf  the  ivjtnesses  after  designed  and 
hereto  subscribing,  appeared  fs  attor«* 

ney  for  an^  in  name  of  B,  whpse  power  of  at- 
torney was  sufficiently  JcnowA  to  me  the  said 
notary-public,  anjdi  passed  with  us^  and 
baillie  in  that  part  specially  constituted,  by 

*  Heritable  Bonds  of  Annuity  have  been  recently  U8e4 
as  Securities  for  loans.  See  an  example  of  an  Heritable 
'Bend  of  Annuity t  Vol.  IV.  p.  135. ;  and  one  of  a  Redeem* 
able  Bond  of  Annuity^^  Vol  V»  p.  S17.  3d  Edit, 


fliS  INSTItCrMENT  OF  SA8IKC 

virtue  of  the  precept  of  sasine  after  inserted, 
to  the  grounds  of..tbe  lands  and  others  after 
Qientionedt  respectively  and  successively ;  the 
si^d  attsrn^  «aviko  and^  hox^dino  in  his 
bj^ndsjui^  heritable  bond  of  the  date  aftor  men* 
tipnedy,  containing  therein  the  precept  of  sa- 
^ne  ailer ^inserted,  made  and  granted  by  A, 
Dirhereby,,  for  the  causes  therein  specified,  he 
BOUND  .and  obliged  himself,  his  h^irs,  execu« 
t$>rs.aad^ccessors  whomsoever,  to  pay  to  the 
said  B»  his  heirs  or  ass^ees,  the  sum  of 
L.4000  Sterling,  and  that  at  the  term  of  Mar* 
tininf^  next,  with  the  sum  of  L.800  Sterling 
of  liquidate  penalty  in  case  of  &ilure;  and  the 
due  and  legal  interest  (^  the  said  principal 
ram,  from  the  date  thereof,  >  to  the  said  term 
of  payment,  and  yearly,  tesmly,  and  propor- 
tionally thereaft;er,  during  the  not  payment 
thereof;  akp  that,  at  two  terms  in  the  year, 
Martinmas  and  Whitsumky,  by  equal  portions, 
beginning  the  first  term^s  payment  of  the  said 
annualrent,  at  the  term  of  Martinmas  next, 
for  wiu^t  &hall  be  due  from  the  date  thereof  to 
that  ter^ ;  and  the  next  term'a«fByment  of 
theaaid  annualrent,  at  the  term  of  Whitsun^^ 
day  ,  ,  for  the  half  year  immediately  pre- 
ceding that  term;  and  so  forth,  at  the  said 
two  terms  of  Martinmas  and  Whitsunday,  year- 
ly, thereafter^  by  equal  portionsj  dviring  th^ 
not-payment  of  the  said  principal  supi,  with 
X^.^0  St^rliiigof  liquidate  pei^ty,  for  each 


ON  THB  BERITABLE  BOND*  21$ 

tennis  failure  in  payment  of  the  said  interest 
at  the  terms  above  mentioned :  And  for  the 
said  B  and  his  foresaids,  tbdr  wvbjuek  secu<< 
RiTr  and  more  certain  payment  of  the  fore* 
said  sums  of  money,  the  said  A  thereby  b6und 
itnd  OBLIOEO  him,   his  heirs  and  suocess6r8» 
upon  his^  own  expense,  duly  and  lawfully  to' 
infefl  and  seise  the  said  B,  and^his  for^aids,' 
heritaUy/  but  under  reden^tk>n,  in  manner 
thereih  lind  after  mentioned,  not  onxy  in  all 
gnd  twiio^B  an  annualrefat  (^  L.SOO  Sterling,  or 
such  an  aanualrent  as  shall  correspond  by  law 
for  the  time  to  the  Ibresatd  principal  sum  of 
L.4000  Sterling,  to  be  iqplifi^d  at  the  terms  fbr6« 
said  during  the  not-redemption,  ^orth  of  all 
and  WHOLfii the  lands  of^hir^  &e' lands  tmtt  be 
particularly  described' as  in  tkst^  £^o$ilioe  clause  df 
ihe  deedy^-^Vi  forth  of  any  part  or  portion'  of 
the  several  lands  and  others  before  specified, 
and  of  the  first  and  readiest  of  the  rents' Uid 
profits  of  the  same ;  but  ai^so  in  aljl  and  whole 
the  said  lands  and  others  themselves  in  fur- 
ther SECURITY  to  the  said  B  and  his  foresaids, 
of  the  payment  of  the  sums  of  money,  princi- 
pal, annuahent,   and  litjuidate  expenses,  and 
termly  failures  above  mentioned ;  and  that  by 
two  several  infeftments  and  mannas  of  hold* 
ing,  the  one  thereof  to  be  held  of  the  said  A 
and  hia  foresaids,  and  the  other  of  the  said  in- 
feftmenta  to  be  held  firom  him  and  his  foresaids, 
9f  their  ip;pediate  lawful  superiors  of  the  ^i 


f2(k  IM&TBUSmNT  OF ''  M.SWZ  v.  "^ 

Iimdsy  in  inaimier  mentioned  in;  the  ^aid  Berit-^ 
able  bond,  as  Ihe.same^  containing  procurator 
17  of  resignation,  th)e  ,pi^ept:  of  sassine.  after 
insert,  clause  of  absolute' ivarrandicet  assigna^ 
tionto  t^ie xents'aiid  titl^4d0edsi.  and  daiase  of 
l^edemption,  'with  other iiisual  and  ; necessary 
dauses^.in  it^tdf  more  fudly) bears;; which  HE-f 
RiTABJLslBcorjD^'  oontkihiog  tfaepcdn  ^tBef  pr^c^pt 
of  sasine  above  mentioned,  andLUerj^ii'  aftei^ 
pontaiiied,  the  said  attoln^  prdterilad  fo  the 
said  bailUe,  and  dekir^d^  him.  ;to  proceed"  to  .the 
jexecniigin  of  t^e  office  :bf  baiiirai^  thcieebj  cbm<* 
jnitted  to  him  :  >^w»ich:  besiaE'  the r said  baiUie 
ftiding'to  be  reasonably'  he  received;  the  Baid 
heritable  bond  into  i^i^handi^  and  delivered  llie 
same  to  me  notar^^ptiblie  subscribing,  tx)  be 
read  and  published  to  the  witnesses  and  others 
present  j  wtaCH  I  pip,^and  of  which  precept 
of  sasine  therein  contained  the  tenor  foUow^-* 
{here  the  precept  ^sasine  and  the  tes&ng clause 
are  iiuerted  verbatim  Mm  the  heritabU  band^  wi& 
the  siebscriptwn  qfthep»tjf  andxvitnessei,  ShotM 
it  haj^)(m^  that  the  clause  of  rpde^npthm^  imtead  (^ 
iemg  inserted  in  the  precept  vf  sasine  (as  k  ought 
to  be\  is  inserted,  in  some  other  clause  of  the  deed, 
it  will  be  neanssmy  futbf  to  recite  it). — ApTEa 
READiKG  and  raBf/i^HiKG  of  whidi  heritable 
bond,  and  precept  of  sasine  therein  contained 
and  above  inserted,  the  said  bailiie,  in  virtne 
thereof,  and  of  the  office  of  bailliary  there- 
by committed  to  hiin.  gave  and  DELivEREn 


i)N  THE  IffERlTABLE  S'<5ftD.  tfi^l 

^to  ihe  said-B,  HERrrAjlLK  state  aiid  sasxn^ 
real,  actual  and  corporal  possession,  not  only 
of  ALL  and  whole  the  foresaid  annualrent  of 
L.200  Sterling,  or  «uch  an  annualrent  as  shall 
correspond  by  law  for  the  tiftie  to  the  said 
principal  sum  of  L. 4000  Sterling,  to  be  up- 
lifted and  taken  at  two  terms,  Martinmas  and 
Whitsunday,  by  equal  portions,  as  before  spe- 
cified, forth  of  all  and  whole  the  lands  and 
others  above  described,  or  forth  of  any  part  or 
portioilof  the  same ;  but  also  of  all  a^nd  whole 
the  lands  and  others  themselves,  with  the  per- 
tinent%  in  jieal  segiirity  to  the  said  B  of  th« 
befcMte  mentioaed  sum  of  L.4000  Sterling,  an- 
nualrents  thereof,  liquidate  penalty  and  term- 
ly  failures,  if  incurred ;  a^^d  that  by  delivery 
to  the  said  attorney  of  earth  and  stone  of  the 
grounds  of  the  said  several  lands,  and  a  penny 
money  for  the  said  aiinualrent,  and  other  syni- 
bols  usual  and  necessary,  after  the  form  an^ 
tenor  of  the  said  heritable  bond,and  precept  o£ 
sasine  above  ioserted  and  therein  contained,  ia 
all  poipt^ ;  TO  B£  HELD,  aa  aforesaid,  but  re- 
BEEMABijE  always  and  under  reversion,  in  terms 
of  the. clause. of  redemption  particularly  above 
specified;  wheeeupqn,  '  and  upon  all  and 
SUNDRY  the  premises,  the  said  attorney  asked, 
and  took  instruments  in  the  hands  of  me,  no- 
tary-public  subscribing.  These  things  were 
so  done  on  the  grounds  of  the  said  lands,  and 
upon  each  separate  tenement  thereof,^  respec- 


iK  tWdTRUaCBNT  OF  8AS1NS 

tively  and  successively,  betwixt  the  hours  of 
and         of  the  day,  month,  year  of  Gckl 
and  of  the  King's  reign,  respectively  first  a^ 
bove  written,  before  and  in  presence  of 
and  ,  witnesses  to  the  premises,  spe« 

ciaHy  called  and  required,  and  hereto  with  me 
subscribing*  •*—  fThe  notary's  docqtset  is  sulh 
joined,) 


Sasine  on  the  Disposition  in  Security. 

The  foregoing  form  of  the  instrument  of 
sasine  will  serve  for  the  different  heritable 
bonds ;  and  the  instrument  of  sasine  on  the 
right  in  security  does  not  differ  from  it  ve- 
ry materially.     The  personal  obligation,  suod 
the  heritable  right  in  security,  are  narrated 
precisely  as  in  the  instrument  of  sasine  on  the 
heritaUe  bond     You  then  proceed  vrith  the 
common  form  of  the  instrument,  stating  that 
the  right  in  security^  containing  the  fuecept  c£ 
sasine  after  inserted,  was  ddivered  by  the  at* 
tomey  to  the  notary  to .  be  published ;  that 
u  was  accordingly  published ;  and  then  the 
precept  b  transcribed  verbatim^  with  the  sub^ 
scriptxons,  into  the  instrument      .You  theii 
proceed  in  these  terms* 


OK  THE  K£aiTABL£  LOHD. 


a$ 


^  After  reading  and  publishing  of  which 
BOND  and  DISPOSITION  in  security,  and  the 
precept  of  sasine  therein  contained  and  a- 
\}o^f€  inserted^  the  said  baillie^  in  virtue  of 
his  office  thereby  committed  to  him,  qave 
and  DELlvEHED  to  the  said  B,  heritable 
STATE  and  SASitiE,  real,  actual  and  corpoaaf 
possesion  of  all  and  whole  the  satd  lan^ 
and  others,  contained  in  the  dispositive  clanse 
of  the  said  deedi  all  lymg  bounded  and  de« 
scribed  as  aforesai4 ;  and  that  in  real  secu* 
rity  and  for  payment  to  him  i£  the  foresaid 
principal  sum  of  L.  Sterling,  interest 

due  thereon,  and  liquidate  penalties  and  tenn- 
ly  failures,  if  incurred,  all  contained  in,  and 
in  terms  of  the  said  bond  ^nd  dispositioa 
in  security;  and  that  btr  deliveiy  to  the 
said  attOHtiey,  for  and  in  name  of  the  said 
B,  of  earth  and  stone  of  the  ground  of  the 
said  land$  amd  others,  and  all  other  9fmbo|a 
usual  and  requisite,  conform  to  the  said  bond 
and  disposition  in  security, .  and  precept  of 
sasine  therein  contained  and  above  iosertedt 
in  all  points }  but  always  with  and  undet 

the    CONDITIONS,    t»ROVUlON8    and    DEClAaA'* 

tions  specially  expressed  and  contained  iH 
the  {)recept  of  sasine  above  inserted  i  Wnfiae- 
upoNi  and  upon  all  and  aiundry  the  premises,  ^ 
ke^^in'  comnm  firm.) 


824f  .    CONVEYANCE  OF  THE 


>     4^      .1 


IL    COJJvIeYANCE  of  the  heritable  BOlSJIi 


.^  Jl^aymg^explained,  ia  the  deeds  of  the  pre- 
sent, sgction^  ,the  constitution  of  the  heritable 
^cudty,  J  am  ao w  .to  point  out  the  mami^  in 
wluckjihia,  species  of  Tight  is  transf^ared  to  a 
purcha^i  or  conveyed  in  security  of  a  debt 
Gontr^^ted^by  the^c»e4i^W  ip  the  original  bond. 
I.  In  thecoQveyance.  of  landed  property^  the 
records,  .to,  a  certaia -extent,  affotd  fecurity  to  a 
nurcha^ei:,-  .  He  sees  the  infeftnient  of  the  fell-^ 
er4  ixe  loiiows  that  no  infeftment  from  that  selU 
er^qan  exclude*the  sasine  which  he  has  receiv**^ 
ed.^  2tnd,  vidth  some  m  exception%he  has^ 
ev^ry  ossvrance  of  .9a£bty.  But  ii^  the  convey^ 
axice-of  ;the  heritable  feairi^,  this  is*  not  thdf 
^e^ibr^.with;  an  h^kable  security  standing 
on  record^  and: without  ^7  ^?^^  ^^  ^^  found 
there,,  aigable^pf  divestiifrg;  the  creditor,  the- 
whol^  debt  may  have  been  paid  oflfl  and  th^ 
security  in  jhat  wayjGOjngJetelyextingidshed;  . 
..This  is.a  ^u^nse^i^nce  fo^lpwing  firooa  .the 


nature  .of  out  modem  herioible^  security  :  fc^  aaf 
it.is.npthing  i^^ore  tlmn  a^mere  agcfs^ory  to  thq 
personal  obligation,  whatever  extinguishes  that 
obligation,  necessarily^  puts  an  end  to  th?  s^u;^ 


rity.  An  infeftment  in  Purity  of  a  debt 
which  no  longer  esdstSi  is  absurd  Tb6  faerit-^ 
able  security  is  thiis  iypeti  to  evfery  bbjectioti  a« 
tising  fi:t)m  thci  private  transactions  of  the  ori- 
ginal debtor  and  credttor,  hf  wludi  the  debt 
may  hare  been  dinuiiished;  Hence'  dte  pur^^ 
chasa:  of  a  debt  he!rltably  seoired^  is  in  ai  much 
xivorse  ^tuation  than  wheci  he  taikes  an  original 
heritable  right  f jX>ni  his  dAitot ;  for  dim,  thtf 
records  will  point  out  td  hmi  niosd  df  the  dan*- 
gers  diat  can  arise ;  whereas,  in  the  piirchase  of 
the  heritable  debt^  tHcJ  putthsisef  has  no  such 
security.  Even  in  die  concuireticfc^  ti£  thd 
debtor,  the  creditof  has  not  i  dbmjilete  steuri-^ 
ty.  Unless  a  corroborative  security  atid  infeft*^ 
ment  flowing  £rom  the  proprietor  be  obbdned ; 
for  hb  simple  concurrence  would  not  be  suffi* 
dent  Thus,  if  we  suppose  that  die  debt  has 
been  in  part  paid  off  by  the  icttroml^ox^  of 
the  creditor,  c»*  by  die  payments  of  the  debtor^ 
die  concuttence  of  die  debtcir  toiM  not  agaiii 
.  false  up  that  herit{d>le  debt,  or  entide  it  to  com« 
pete  with  onerous  dreditors.  It  is  ob\ipt^^ 
therefore,  that  mUch  milst  depetld  on  the  ffitu^ 
ation  and  dhsuractef  of  the  debtor  and  creator 
with  whom  a  transaction  of  this,  kind  i$  enters 
ed  into* 
VQUU4  r 


I  i 


*:rc 


:-^V 


tZ6     DISPOSITION  Ot  AX  MSStlTABLE  BOKl> 

The  form  of  the  disposidoa  by  trUch  .the 
heriial^  bond  is  conVeydd^  resembles  tfie  dasf- 
position:  to  IsKid ;  and  I  ^all  first  suppose  that 
the  seBer  has  com|detckl  his  title^  and  then  £ 
Ihall  mark  the  disdncdons  whea  he  has  otAf  a 
personal  right. 


J}isjpm&m  mid  Amgmitim  qf(m  Heritage  B&nA 

ly.  B»  coNSix>£]im0  tiiat.  A^  bjr  his  heritable 
jbopd  dated  >.  fpr  the  aiuses  therein 

specified^BOUNoaxid  q^X;1[G£d  himself,  his  heirs». 
executors  and  successors^  ta  repay  to  me,  my 
heirs  0r  assignees,  the  sum  of  L.40()0  Sterliitg^ 
kiid  that  at  the  term  of  Martinmas  theh  next^ 
ivith  L»800  Sterling  of  liquidate  penalty  in  case 
of  finlure^  and  the  due  at^  legal  icfferest  of  the 
Ibid  principal  4$mti-  fjt)m  thei  da|e  t^i^f  to^ 
,the  said  term  of -paymeiift^  and  yearly^  tersdy^ 
^nd  propoftiaaal^  thereafter,  during  the  ne(« 
payment  there^,  ^nd'  that  at  two  tenna  in  the 
year,  Whitsonday.  ajid  Martinmas,  fay .  equ^ 
portions,  beginning .  the  first  term's  payment 
of  the  s^d  interest  at  .the  term  of  Martinmas 
then  iSe^t,  for  what  should  be  due  from  the 
"date  thereof  to  thtcttetm  ;-  and  the  next  term*^ 
payment  "bf. the  said  annualrent  at  the  t&rm  of 
Whitsunday        ^  Gk  the  half  year  imiBediate-- 


iy  preceding  that  tmvd^  ^nd  ui  fortlit  it  the  said 
two  t«ms  of  Martiaoias  2!!bA  Whitsumiiay,'  y«ir- 
ly  thereafter^  by  equal  portictos,  during  the  not-' 
payment  of  the  said  principal  sum,  with  L.2C> 
Sterling  of  liquidate  penidty  for  each  term^rf 
failure  in  payment  of  the  said  interest  at  the 
terms  above  mentioned :  And  jfor  niy  further 
security  and  more  certsdn  payment  of  the  fore- 
said sums  of  money,  the  said  A  thereby  bouks' 
and  OBLIGED  himsdf,  his  heint  and  successors,* 
upon  his  own  expense,  duly  andlawfulty  to  ia^ 
feft  and  seise  me  and  my  foresaids,  heritmUy^ 
but  under  redemption*  an  mansier  therein  meci* 
tioned,  not  oNLvinAUi.  and  whole  aii  anffluak 
rent  of  L.SOO  Sterling;  or  suchtamluairent  as( 
shall  correspond  by  law  for  thd  time  tof  the  fore-r 
^id  principal  sum  of  JL4000  SteiSing,  to  bri 
uplifted  and  taken  at  the  teitoi  foresaid,  dur^ 
ing  the  not-redemption^  isoaxK  of  all  andt 
WHOLB  the  lands  and  others' herein  after  de-: 
scribed^  oa  torth  xadT  any  part  or  portion  therei 
of,  and  of  tfae-fisst  and  xeadiast  of,  the  rents  oi 
the  same;  but  also  in  ALJ^aiid  whole  the  said 
hmda  and:  others  thenssahass,  agi  Fi^aTHKR  S£ci3«. 
Ri^rrto  me  and  myibreaa^sof^ie  payment  of  tbd 
sums  of  mom^i  princqia),  annualmnt,  and  liquid 
date'  expenses,  :and  termly  faiiures  abore  men^ 
tioned;  and  tha^  by  two  several  iofeftments 
and^mannttes:^  hdldxng,  ld»F:dne  theredf  to  be 

held'  of  tks  said:  A  and  his  ibiiesaidsi  and  the 

•  *-*  »     •       f   ■ 


fi^      X>lSfOSlTK>K  OF  AH  H£&JTilBX*E  BCmi> 


Other  of  f^e  said  infefbneote  to  be  heid  front 
Iiim  and  his  foresaids^  of  his  iannediate  law-* 
ful  superiors  thereof  m  nusiner  mentioned  in 
the  isedd  heritage  bond,  as  the  same,  ccmtain^ 
ing  pifocnratory  of  resignation,  precept  of  sa^ 
sine,  claose  of  absolute  warrandice,  dause  of  re- 
version^ with  other  Qsual  and  necessary  clauses, 
in  itself  more  f idly  bears;  in  virtue  of  which 
hentakle  bond  mA  precept  of  sasine  therein 
contained, .  I  was  doty  infeA  and  seised  in  the 
said  annulment,  asnd  also  in  the  said  lands  and 
others  fixresaid  theiascive^  in  seeority  as  said 
1%  confimm  to  an  instrument  of  sasine  in  my 
iavoor,.  dated  ,  and  registered  : 

And  jfvwinBM]  cossidbhihg  that  C  has  made 
payment  to  aeof  the  said  firindpdl  amn,  with 
the  intiarest  tiiei^eof,  froiii  to  this  ;dato« 

esttending  in  wbole  to  the  tUe  sum  of  L. 
I^rling,  thereof  I  acknowledge  the^  receipt; 
renouncing  aU  .  exceptioiis  in  the  contiTary ; 
TKEHEF^sjE  I  haTO  i^qi^  and  nxsFOKEn,  as  I 
berdby  5BXX,  Ai<iBKAT£  and  bisfqhe,  to  and  in 
fiivour  of  the  isstid.  Qp  hi^  .heir«  <and  assignees, 
heritably,  Imi  red^uoaJbte  always,.*  aiid  under  ^ 
reversion,  in  Dimmer  ipedified  in^  the/said  heu^ 
table  bond,  i^ot  oHhx  ^i^mdyn^hz  the  fore^ 
said  aniMlreat  of  1*^00  SMiitigr  or  aneh  an 
annuahent  aa  shdtt  by  Ifw  corre^oBd-  fo  the 
foresaid  principal  mun  cflT  L«4dOO.Stmiing,  to  be 
uplifted  s^nd  tajcen  at  the-  terms  be£br&  specie 
lied«  by  equal  portions^  beginning  the  uplifting 


1»N  WHICH  IKFEFTMENT  HAS  FOLLOWBD*  *9^ 

thereof  at  the  term  of  sext  for  the  in- 

terest due  from  the  preceding,  and  bo 

forth  termly  and  pr<^rti«nally  thereafter  dur- 
ing the  not-redemption  therectf^,  forth  of  all 
and  WHOLE— (rfe^cnfe  ihe  lands  at^fidl  lengthy^ 
or  forth  of  any  part  or  portion  thereof,  and  of 
the  first  and  readiest  of-  tlie  rents  and  profits  of 
the  same;  Bvr  also  all  and  whole  the  said 
lands  and  others  themselves,  ki  FURTHEa  secu;- 
RiTY  to  the  said  C  and  hi^  foresaid^,  of  t}}^ 
payment  of  the  sums^  of  money,  prmcipa],  aa^ 
niftalrent,  liquidate  penalty;  and  t^rmly  fidlurea 
above  mentioned,  if  incurred,  togetlier  with  4JI 
right,  title,  and  interest  which  I  faatte,  or  call 
pretend  thereto  in  time  coming,  ik  WB ten  an* 
NUALREKT,  and  i^ANBiS  and^qtb€irS'above*con- 
ve3red  in  SECURITY  is  iaid  is,  I  lilMO  tmd  ob- 
lige me,  mylieirs  and  successoi^,  to \infeft  and 
seise  the  saidvCr  and  ^^is- foipesaida;  upon  our 
own  expense ;  and  that;  by  two  several  in&ftr 
ments  and  manners  (tf  hdlcMng;  as  fiiUows, .  viz;, 
the  foresaid  anhualretlt  to  be  bdd^it^r  of  me 
and  my  f(Mresaidsi  or  fronvui^,  of  )Ottr  imniiadiate 
lawftil  superiors  et  ^1^  s^id  laiad^,  hoik  in  free 
blench,  £i>r  payment  of  a -p^ffyScots  money, 
on  the  grduDdsk>f  the  iaid  lands,  tn  the  term  of 
Whitsunday. yearly,  if^skedonly^  aad  the  sai^ 
lands  and  Mhers  i^em^^lves  disponed  in  secu- 
rity aa  afoi*esaid^-  to  be  teld-€i^er:of  me  and 
piy  foresaids,  in  fre6  blench,  for  the  yearly  pay*, 
fcpeut  wof  a-penriy  Sicets  ijtioney  on  the; ground 


fiSO      fiJSPpSITJON  OF  a;N  heritable  ZQVJf    " 

.thereof,  at  the' term  of  Whitsunday,  if  aske^ 
onfy,  or  frojn  us,  of  pur  immediate  lawful  supe- 
riors thereof,  in  the  same  manner,  and  as  freely 
m  all  respects,  as  I  hold  or  may  hold  the  sam^ 
myself;  a^  that  either  hy  resignation  ot 
CONFIRMATION,  or  BOTif,  thc  onc  without  preju- 
dice to  the  other ;  and  to  grant  procuratories  of 
designation,  and  all  other  writings  that  may  be 
necessary  for  that  purpose:  And  further,  I 
hereby  make  and  constitute  the  said'  C  and 
his  foresaids,  my  cessioners  and  assignees  in  and 
To  the  foresaid  principal  sum  of  L.  4000  Ster'^ 
ling,  interest  thereof  from  and  since  the  term  of 
and  during  the  not-redemption,  together 
^ith  f^e '  liquidate  penalty  and  termly  failures 
above  expressed,  incurred  or  to  be  iucurred, 
all  contained  in  and  due  jby  the  heritable  bon^ 
above  narrated,  and  in  and  to  the  said  HERr- 

TABLE   BOND   and    INSTRUMENT    of  SASINE    fol- 

*  '  .     '  . 

lowing  thereon  in  my  favour,  with  the  whole 
clauses  and  effect  thereof,  and  all  that  has  fol- 
lowed  or  is  competent  to  follow  thereon ;  sur- 
rogating and  ^SUBSTITUTING  the  said  C  and 
his  foresaids  in  my  full  right  and  place  of  the 
premises  ;  with  1?ower  to  him  or  them  to  pur- 
sue for  the  whole  sums  of  money  above  assign- 
ed, and,  on  payment,  to  grant  discharges,  re- 
inunciations,  or  conveyances  thereof,  either  in 
whole  or  in  part,  and  generally  to  do  every  o- 
flier  thing  in  relation  to  the  premises  that  I 
could  have  done  before  granting  hereof  j  WHicif 


^i^)osiiiaB  atid  ass^iAatim  ahovm  wlitteiiy  attl 
nuabe^t  and  rlglit  in  security^  and  iafeftments 
to  fdlow  heretqxm^  I  bind  aad  obx.ig£  me,  ^J 
heirs  and  siuscessors^  to  warrant  to  the  said  G 
and  his  foresaids  from  my  own  proper  &ct8  and 
daods  done  or  to  ha  doiae  in  prejudice  hereof. 
And  I  have  herewith  ddyivB^ed  up  to  the  said 
Cf  the  said  bond  and  disposition  in  security^ 
with  the  instrument  of  wsme  j^bjloving  there^ 
en*^mentwn  at^  other  mils  detivered^-^^H  ta 
he  kept  and  used  by  hwi  and  his  foresaids  as 
thw  own  proper  writs  and  evidents  in  time 
comings  and  I  jconsent  ta  the  asgxstratjcc^ 
hereof  in  the  fo^dcs  of  Council  and  Session^  or 
other  jacks'  books  competent,  therein  to  re^ 
main  for  preservation,  and  that  all  aiacessary 
iKXecation  may  &)ilow  on  a  decree  to  be  inters 
poned.  hereto  in  common  form ;  a^ui  for  that 

pfUrpOSe  I  CSONSTfTUT£  BIT  PAO^UHATORS, 

Sec.  Aktd  EURTHEity  I  hexieby  pEs$Rs  imd  ke^ 
^i^B  you,  jointly  arid  seioeraHy^  my  bailief 
in4hat  p^rt,  to  the  effect  after  mentioned  heresf 
t^  sp(toiaUy  constituted,  that  on  sight  hereof 
ye  pass  to  the  grounds  of  the  $aid  lands  req^ee- 
tivdy  and  successiviely,  and  rHB^E  give  and 
'S>$^i:ii^EK  tothe  sbbl^  C  jor  to  his  foresaids,  herr- 
t^ble  Mate  afA4  sasine^  real»  wtmi,  and  corpou 
ral  posiBettsion^^  not  only  of  all  and  Fhple  thf 
foresaid  annus^anC  of  L.2Q0  Sterling,,  or  such 
an  annualrent  as  shall  correspond  by  law  for 
#)e  tiflie.io  thp  md  priripipal  sum  of  J^.400Q 


IcNT^.^ec^eiL  fOPLTH.crf.A(-j-  and  «rHm«£  tba 
lands  and  ~otliei:s  above  deaisribedy  or  fqeth  of 
any  part  or  portion  of  the  fiame ;  pur  also  of 
ALX^and  WHOLE  the  lands  and  others  tbemr 
idre^- *ith  the  pertin^.*; «  «*.  «c»«xv 
to  the  ^sadti  of  the  b^ore  inoationed  aum  of 
L*4600  StarHng,  iixterest  thereof,  liquidate  pe- 
nalty, and  tecmly  failures  if  Jnoinrred ;  akd  t«a3 
l^  deUvary  tQ  the  said  C  or  to  his  foTiesaidSy 
or  40  his  or.  their  ceitam  attotmey  or  attoriuies» 
in  jbi&  or.  Jtbielr  names,,  bearers  hereof  of  earth 
and^^ne^  of  and  upon  Ihe  grounds  of  the 
said  several  lands,  and  a  penny  money  for  the 
faid  ajaniialrent»  and  all  other  symbols  usual 
and  nepessary,  to  be  held  in  manner  before 
mentioned ;  anp  whkii  infefbnent  of  annual* 
pstuif  aiid  infefikaent  of  property  m » security^ 
^re  hereby  jdedare^  to  be  pwrnimt  with  each 
other,  aiid.  to  be  iised  jointly  or  separately  by 
the  said  Gmd  his  fpresaida  in  thi^r  c^tiott,  but 
jiBBSBMA^LB  always  and  ^under  re^yersign,  ^ 
terms  of  the  t:^lauis0  of  r^vesrsiqu  4:ontaki«4  in 
the  said  hei^t^e  bond ;  and  this  in  no  wii» 
ye  leave  wndo&e }  Iwjiich  tp  x^  I  comOMit  to  yoi^, 
Jointly  and  spyemllj^, .  my  full  pmeT$  hy  thi^ 
my  precept  of.  sasin^  dircK^t^d  tg  yp^^  for  that 
effect.^    {k  witness  w^mmm^  &;;.    . 


1 4 


This  deed  SQfiietimes  coiitaaos,  in  addition 


to  the  i&MM'e  ebtises,  a  pi^ycvmtotf  ^cS  ifsApi^ 
lion.  But  as  the  secinitf  rests  on  the  dr^hial 
feudal  dtle,  a  sasine  on  die  precept  dive&ts  th^ 
creditor,  and  conveys  the  right  fully  to  the'dis^ 
ponee  j  and  there^re  a  procurator^  of  resig- 
lution  doe$  not  appear  to  be  necessary;  and 
should  the  dispone  incline  to  hold  of  the 
debtor^  he  msQr  do  lb  by.dMiuniisg  a  codfitaiap 
tion  of  his  lasine  on  this  conveyance* 

Where  die  imglnal  creator  has  dot  been  ia« 
^ft,  a  ^mpte  assignation  ^;nll  transmit  the 
tight;  and  in  virtue  of  that  assignation/ the 
assignee  may  take  infeftment  on  the  drigjnal 
tend.     The  deed  will  be  in  this  form,     . 


J^Hfpo^itiim  mid  Ajf^gmtion  ^im  Hmtabk  JPmi 

I,  B,  amutmBiSQf  &c.-^  You  narrate  the  bo^ 
and  ike  receipt  <f  ffie  price.  .  Then  folkms  &  di$^ 
po$itihe^  cktu^,  as  in  Ae  preceding  eamnple.  You 
-tfnen  go  en  to  Ike  amgnation^  %Mch  is  in.  these 
j^Tffi^)— »Aki>  further,  I  hereby  make  and 
coKSTiTUTS  tiie  said  C  and  his  foresaids  my 
CESsibitJU^vand  assbo^hes  ik  and  to  the  forer 
said  principal  sum  of  L*  4000  Sterling  interest 
thereof,  from  and  since  ,  and  during 

tte  noVredf  mptitaii  togeth^.witti.tlie  liquidate 
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peztalty:  aod  termly  &iliir^  .ftbove  vniireesedy 
Incuiredt  or  to  be  incuxj^  aU  eowteineii  in 
an4  due  by  the  heritable  ^ood  above  narrated ; 
AW)  IN  ajid  TO  the  said  heritable  bond  itself 
procuratory  of  resignation,  precept  of  sasine, 
and  whole  other  clauses  and  obh'gation?  therein 
contained;  syRkoo axing  and  substituting  the 
said  C  and  his  foresaids,  in  my  full  right  and 
place  of  the  premises  during  the  flot-redempt 
tion ;  redeeniable  always,  the  ^id  amiiyialfent 
tOkd  lands  themselves,  in  terms  iof  tbackyuse  of 
reveraon  contained  in  the  md  heritable  Ix^d^ 
wiT»  POWER  to  the  said  C,  oi;  to  hipi  foresaids^ 
to  procure  thepiselvea  infeft  and  aei&ed  in  the 
foresaid  annualrent^  and  lands  and  others  in  se^ 
curity  as  aforesaid,  in  virtue  of  the  procuratory 
of  resignation,  or  precept  of  sasine  contained 
in  the  said  bond,  both  yet  unexecut^,  and  of 
this  assignation  thereto ;  and  also  with  power 
to  him  or  them  to  receive  or  pursue  for  pay- 
ment of  the  said  sums  hereby  assigned,  and  to 
grant  discharges,  reQunciations^  ^rcoiiTeyances 
thereof;  and  generally  to  do  everything  in  the 
premises  which  I  could  have  done  myself  he- 
fore  granting  heteof.^This  wUt  be  ^fidkmei  igf 
clauses- cf  wrranike'^  ofde^etry  qfdeids^  and  (ff 
tegistratiwfi  mch^  ds  yen  hoeoein  the  pneosdhg  j^m 
ampk  s  ^^^  tl^^i  'tvith  the  te$Ungalame^  e&n^H 
^edeed.)  '    .    '         ^  i       . 


I. 


In  yirtue  t)f  •  ttes  a$«gaaido!||  Q  ccraiplefiea 


^  ♦      • 


HERiti^BLfi  BOND*  ^  ^35" 

his  right,  in  the  same  way  that  B  might  have 
done,  by  infeftment  on  the  original  heritable 
jbond  which  secures  the  debt  over  the  estate. 


J^spositkn  nf  Part  of  the  Heritable  Bond. 

Where  it  happens .  that  the  snm  in  the 
jbond  is  to  be  paid  up  by  mcn-e  than  ond 
person  for  behoof  of  the  debtor,  the  creditor 
will  convey  the  debt  to  those  by  whom  it  is 
paid,  according  to  the  advance  made  by  each* 
Thus,  I  shall  suppose  the  money  to  have  been 
advanced  by  two  persons  equally ;  the  convey-- 
ance  to  each  will  be  in  this  form* 

The  heritable  bond  will  be  narrated  as  in 
the  preceding  examples  of  die  disposition  ;  the 
deed  will  then  proceed  in  these  terms* 

*  And  fuhtheu,  coNsroEnmo  that  C  has 
f  made  payment  to  me  of  the  sum  of  L.2000 

*  Steriing,  whereof  I  acknowledge  the  receipt, 

*  renouncing  all  exceptions  in  the  contrary, 

*  THEREFORE  I  have  sojiD  and  disponed,  as  I 

*  hereby  sell,  alienate,  and  dispone,  to  and 

*  in  favour  of  the  said  C,'  his  heirs  and  assig- 
f  nees,  heritably,  but  redeemable  alwa)'^,  and 
5  under  reversion,  iri  manner  specified  in  the 
,^  ^aid  heritable  bond,    not   only   all  and 


S3$  BISPOStTION  OF  PART  OF  AN 

*  WHotE  an  annualrent  of  L.100  Sterling,  be* 

*  ing  one  half  of  the  foresaid  annualrent  of 

*  L.2S90'Steflin^,  or  such  an  annualrent  as  shall, 

*  B/Iawfor  fhe  time,  correspond  to  L.2000  of 

*  the  s«id 'principal  ium  of 'X;4000  Sterling,  to 

*  iSe  iipJifted  and  taken  at  the  ferins  before 

*  'sptfcffieB,'^  by  equaS  portions,*  beginning  the 

*  fir^  uplifting  ilrerebf  at  the  term  of 

*  nexti  for- the*  interest  due  from  the  date 

*  hereof, 'all^former  interest'  having  been  paid 
^  up  to  me  by  the  said  A,  and  so  forth  term* 

*  ly  thereafter  'during   the   not -redemption, 

*  forth  6£  all  and  wlible,  -  &c.  of  forth  of  any 

*  part,  kc.  BU'T  ALSO  all  ani)  whole  the  said 

*  lands  and  other's  lhemselres>  in  further  se- 

*  cuftiTY  tathe  said  C  and  his  foresaids,  of 

*  the  pajrmeiit  of  the^iim  of  L;2000  Sterling, 
^  part  of  the  ^aid  principal  suin  of  L.4000 

*  and  i>f  the  liquidate  pefaalty  and  terinly  fail- 

*  ures  correspohdfeg  to  these  restricted  sums, 

*  if  incurred,  together  with  all  right,  title  and 
^interest  which  I  have  or  can  pr^end  thereto 
f  ip  tiine  coining;  in  which  annualrent,  and 
f  lands!  and  others  in  security  as  said  is,  I  bind 
f  And  oblige  me,  my^eirs  and  successors,  to 
^ii)feft-and  is^else^  *  &c.  (ih  cantfrion  form.) 
4  Aif D  FURtH^n,  I  hereby  make  and  constit 
f  TUT£  tl^e.  said  t3  a^d  his  f«M:esaids  my  cesr 
Visijoners  and\aasignees  in  and  To  tlie  sum  of 
f\L»2000,  part  of  the  foresaid  principal  sum 
rpf  li^-^^QOO  SterU^      wi^h  apnualrent  from 
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the  date  faeEcef  durii^  the  nvtredepiption^ 
(all  former  interests  having  been  paid  up  b^ 
the  said  A),  together  with  the  fiquidate  pelt- 
naity  and  termly  failures^  in  luroportioix  ta  die 
shares  of  the  nid  principal  sum  and  annual:* 
rent  herebijr  convey^;  aisd  in  and  to  dbe 
said  heritable  bond,  and  instrument  of  iasinA 
iblloving^  thereon  in  my  favour, .  to  the  0J^ 
tent  fwesaidy  viih  ^e  whok  effect  thereoi^ 
and  all  that  has  followed,  or  .is  competent 
to  fi^W'thereon  v  surrooatikg  dnd'suB8Ti:> 
TUTiKO  the  said  C  and  his  foresaids  in.  my 
right  and  place  of  the  *  premises,  to  the  ex: 
tent  of  the  sums  hereby  co&Teyed,  triTit 
powsa  to  him  or  therot^piirsQe^  &c. ;  wmcrt 
nxsposmoN  and  AssiCNATZOH  above  wr^n; 
annualrent  and  right  in  security,  and  infeft^ 
n^nt  to  follow  hereupon,  I  bind  and  oblige 
me,  my.  heirs  and  successors,  to  wAaftAMT  to 
the  said.Q  $fid  his  foresatda^ . £rom  my  own 
proper  facts  and  de^,  done^  or  to  be  dione 
in  prejudice  her^f }  exczbtixo  always  from 
this  warrandice,  so  far  as  it  can  be  held  to 
interfere  with  the  present  deed,  a  disposition 
of  the  other  half  of  the  said  |)ond  granted  "by 
the  in  favour  of  D  j  ajtd  1  have ,  feefeXvitk 
delivered  up.to  the  said  C  the  said  bomi  and 
dispositiouji  *  &c«  ('In  the  precept  qf  sasme^ 
Warrant  wX  be  given  J&r  deUvering J  *  to  the  said 
C  or  his  foresaids,  heritable  state  and  sasine^ 
with  actual,  real,  and  corporal  posses^% 


I 
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*  KOT  OKJCT  t)f  ajLl  and  wHoxe  tte  &i^esaid 
^  anmialrent  of  L.iOO  SterUng,  being  pait  of 

*  the'  said  irmnalreiit  t^  L;  fiOO  Sterlkigt  ot 
'  such .  an  annualrent  as  shall  by  law  for  the 

*  time  coirespond  to  the- sumof X.SO0O Steit 
'  lin^  bdng  fart  of  the  Mtd  prindipal:  stim  of 
'  L.4Q0O'  Sterling/  to  be  uplifted  andtaken^ 
^  &o«  FoaTHM  &c«;  BUT  ALSO  of  Atih  and 
^  wnotE  the  said  Ismds^and  oth^s  timosslTefi; 
'  with  tl^  pertiaeiits^  in  real  !s2ciiaiTT  to  tiie 
.'  said  C  of  the  imfore  m^tiooed  suin^  c£ 
^  Ju.90Q0  Sterlings,  beix^  .part  of  the  foresaid 

*  prindpai  sum  of. L. 4000 -Sterlings  atnniiaJU 
«  rents/ liquidate  pen^ty,  and  termly  failures^, 
f  corre^miding  to  the  said  restricted  aams,  if 
«  incurred;  an©  tuat  by  delivery^  *  k€i  fin 


Tbeae  are  die  caras  where  the  xrredstor  con- 
veys the  debt  on  receiving  pay7»ent  But  th6 
heritable  bond  may  itself  be  converted  into  a 
fresh  fund  of  crefit ;  it  may  be  conveyed,  in 
secarity  of  a  new.  contraction ;  and  the  follbw- 
ing  examples  will  show  the  nature  of  the  deed 
which  upon  such  au  occasion  is  given  to  the 
new  creditor. 


HERITABLE  fflMID  XK  Si:CUaiTT.OTJA.HOAl^.  ^ISk 


Bmd^mtdD&pmtkmtfanHerilaM^  nkere 

.  a  Pott  correspondbig  to  &e  New  Jjoan  is  ^oim 

.  I>  B»  G&AKT.Bi^ idstkntiy  to haveBoanowEir 
and  RECsXY^Bd  ftom  C;  theium  cxf  L.2000Ster»^ 
ling,  Tenmtnctng  ail  ^xeeptkms  ta  the^  contraiy^* 
TTHSCH  nxFU  of  L.2000  Steiiing  I  bikd  Mid: 
aBLiGS  me»  nty  heirs,  bxecstors.ind  succe^ori^ 
wbenMoevar^  to;  ftEFAir  to  the  said  C»  bis  heirs. 
er»isigne^^  aaid  l^iat  at  and- against  the  term 
of  .Whitsunday  next^^titH  ILr-400  Sterling  of 
liquidate  penalty  in  case  of  failure,  and  the 
legtl  interest  of  the  said  prlncipiit  sum,  from 
the  dat$  hereof  to  the  term  of  payment,  and 
yesaly  and  tei-mly  thei'eaft^r  during  the  not* 
payment :  Ak^  fdr  the  dald  Cd  fllrth^  secnri* 
ty  and  more  ttif e  payment  of  the  said  sn^s  of 
money,  and  in  oorr^AKuration  of  the  hond^^ove, 
irritten,  andwitbdut  prejudice  thereto  in  any 
9ha|>e,  t  by  these  pres^nt^  sell,  aliekai^  and^ 
Bisi^pNE,  to  ^nd  in  fscvoiir  of  the  said  CS^  Im^ 
heirs  and  assignees  whomsoever,  heritably,  but 
redeemable  always   and  under  reversion,   in 
t-enns  of  the  clau^  of  redi^mpti<m  contained  in> 
the  heritable  bond  after  mfentioned,^  Not  only^- 
iiLtand  wnots  an  annual^ent  of  L*  100  JSterl 
fing,  or  i^ueb  other  antiual^ent  as  shall  eo^6^^ 
flpond  by  law  for  the  time  to  the  prineipal  «mti^ 
ef  I^SOOO  ^erling,  to  be  Uplifted;  and  t#€to^ 
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two  terms  in  the  year,  Martinmas  and  Whitsun* 
^y»  beginning  the  first  term's  pajrment  at  Mar^ 
ttnmas  next,  for  the  interest  which  will  be  then 
due  from  the  date  hereof,  and  the  second  term's 
*  payment  at  Whitsunday  thereafter,  for  the  half 
year  preceding,  and  so  forth  termiy  thereafter, 
by  equal  portions,  during  the  aot*redempti(m, 
forth  of  all  and  whd[e~(Aer^  describe  ihe  lands  as 
in  ike  migiml  b&ndy^^K  forth  of  any  part  or 
porti<m  dierec^,  first  and  readiest  of  the  rents 
and  prints  of  the  said  subjects ;  but  az.so  all 
and  WHOLE  the  said  lands  ftnd  others  above  men* 
tioned  themsdives,  with  the  whol6  parts  and 
pertinents  thereto  helongil^,  in  F0RTnsR  ss- 
cuRiTT  to  the  said  C  i^d  his  foresaids,  of  the 
said  principal  suhv  of  L.@00d  Sterling  itsdi^ 
with  L.4fOO  Sleiiing  of  ti^tudate  ^nally  in  case 
of  failure  m  pip^ment  thweof»  aki>- also  in  se« 
curity  of  the  lawful  interest  of  th^  said  prmci* 
pal  sum  frojkn  the  date  hereof,  and  in  time  com- 
ing during  the  not-redraaptiim,  with^  fifth  part' 
more  x)£  each  tenuis  annualrent  <>f  liqiudate  pe-* 
nalty,  in  case  of  failure  in^  the  punctual  pay-* 
ment  thereof;  which  annualrent  of  L.100 
Sterling  h^^y  disponed,  i#  part  of  a  larger 
awoiakent  of  I^SOO  upli^ble  forth  of  the  fore^ 
aaid  lands,  in  terms  of  an  heritable  bond  for 
L«4000  Stei^Ung,  dated  ^  ,  granted  by  A 
to  me,  my  lieirs  and  assignees,  and  in  virtue  of 
tiie  infeftment  following  thereon,  dated  , 

moA  rc^stered  in  the-particular  register  of  si^ 
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sines  at  the  day  of  there- 

after ;\  but  REDE  SM ABLE  alwaysi  the  said  aii* 
nualrent  of  L.  100  Sterling  above  disponed,  in 
terms,  of  the  clause  of  redemption  contained  in 
the  original  bond  and  ipfeftment  in  my  favour  * 
above  specified.;  in  which  annualrent  of 
L.  190  Sterling,  and  lands  and  others  dii^oned 
in  security  as  aforesaid, . ,  I^  the  said.  B,  binb 
and  oblige  me,  and  my  foresaids;  duly  and  va^ 
lidly.  to  infeft  and  seise  the  said  C  smd  his 
foresaids,  upon  our  own  expense^  and  that  by 
two  several  infeftments  and  manners  of  lipid* 
ing,  as  follows,  viz.  the  foresaid  aimualrent  te 
be  held  either  of  me  the  said  B,  my  heirs  audi 
successors,  or  from  us  of  our  immediate  lawful 
superiors  of  the  said  lands,  both  in  free  blench^ 
for  payment  of  a  penny  Scots  money  on  tlie 
grounds  of  tlie  said  lands,  at  the  term  of  Whit* 
Sunday,  yearly,  in  name  of  blench  fann,-if  asked 
only ;  and  the  said  lands  and  others  themselves, 
disponed  in  security,  as  said  is,  to.be  held  either 
of  me  and  my  foresaids,,  in  free:  hlehch,  for  thq 
yearly  payment  of  a  penqy  Scots  mpney  on  the 
ground  thereof,  at  the  term  ^f  Whitsunday,  if 
asked  only,  or  from  us  of  our^immediate  lawful 
superiors  thereof, .  in  the  san^e.  q^iann^r,  and  u% 
freely  in  all  respects,  si^  I  hold,  or  may  hold 
the  same  myself:  And  for  tb»lr  purpoise,  td 
grant  procuratories  of  resignation,  precepts  oi? 
sasine,  and  all  other  writs  necessary. .  Anp  rv^r: 
VOL,  II.  a 
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TH£R,  I  hereby  make,  constitute,  and  ordaik 
the  said  C,  and  his  foresaids,  to  be  my  lawful 
cessioners  and  assignees  in  and  to  L*2000  Ster^ 
ling  of  the  first  and  readiest  of  the  original  prin- 
cipal sum  of  L.4000  Sterling,  contained  in  the 
above  mentioned  heritable  bond  by  the  said  A 
to  me  and  my  foresaids,  \rith  L.400  Sterling, 
being  a  proportional  part  of  L.800  Sterling  of 
liquidate  penalty  stipulated  by  the  said  herit- 
able bond,  in  case  of  failure  in  payment  there- 
of; AND  IN  and  to  the  lawfnl  interest  of  the 
said  principal  sum  of  L.2000  Steriing  from  the 
date  hereof,  and  in  time  coming  during  the  not- 
redemption  of  .thesaid  principal  stim,  with  a 
fifth  part  more  of  eo^h  term's  annnalrent,  also 
stipulated,  in  case  of  failure  in  payment  there- 
of:  As  Ai«50y  IN  and  to  the  foresaid  heritable 
bond  itself  by  the  said  A  to  me  and  my  fore- 
saids, with  the  insjtrument  of  sasine  following 
thereon  in  my  favour  j  together  with  an  ob-^ 
ligation  by  M,  dated  ,  whereby  he  be- 

came bound  to  pay  the  interest  of  the  said  prin-. 
cipal  sum,  contained  in  the  said  heritable  bond 
by  the  said  A,  to  me  and  my  foresaids,  under  the 
penalty  of  a  fifth  part  for  each  term's  failure;. 
together  with  the  whole  clauses,  tenor,  and 
contents  of  these  several  deeds,  with  all  that 
has  followed,  or  is  competent  to  follow  there* 
upon ;  BUT  that  only  to  the  extent  of  the  prin* 
cipal  sum  of  L.gOOO  Sterling,  and  correspond-r 
ing  annualrents  and  penalties  herein  before  as-^ 
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signed,   and  no  further:    in   so  far  hereby 
TURrNiNG  and  TRANSFERRING  the  whole  right  of 
the  premises  from  me  and  my  foresaids,  to  and 
IN  FAVOUR  of  the  said  C  and  his  foresaids,  whom 
I  hereby  surrogate  and  suBsTiTUtE  in  my  full 
right  and  place  thereof;  with  full  power  to 
them  to  intromit  with  and  uplift,  and,  if  neces* 
saryi  to  call,  charge,  and  pursue  for^  the  sums^ 
of  money  above  assigned  ^  and  to  grant  dis-i 
charges,  conveyances,  or  renunciations  tbere-i 
of,  as  they  may  think  fit,  which  shall  be  as  suf^ 
ficieiit  to  the  receivers  as  if  they  had  been  grant* 
ed  by  me}   and,  in  general,  to  do  every  thing 
in  regard  to  the  premises  which  I  might  have 
done  before  granting  hereof :    Which  disfosii» 
TioN  and  assignation/ and  iNFEFtMENT  ta  fol- 
low thereupon,  I  the  said  B  bin0  and  oblige 
me,  tny  heifs^  executors^  and  successors  what^ 
soever,  to  warrant  to  the  said  C  and  his  fore- 
saids, from  my  own  proper  facts  and  deeds, 
done,  or  to  be  done^  in  prejudice  hereof:  But 
these  presents  are  granted  with  the  foilowing 
PROVISIONS   and  declarations;  and  it  is  ac- 
cordingly hereby  expressiy  provided  and  VZ'^ 
CLAiED,  that  it  shall  be  competent  to  the  said 
G  and  his  foresaids,  to  make  use  of  my  personal 
bond  herein  before  written,  or  of  the  said  herit- 
able bond  by  A  to  me,  and  the  oWigatjoh  by 
M,  herein  before  assigned,  either  together  or 
sieparately,  and  that  no  diligence  done  upon  the 

Q  ® 
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oxie  shall  in  any  sliape  hurt  or  prejudge  the  d^ 
ther,  but  that  both  shall  subast  and  contimte^ 
and  may  be  imed  at  the  pleasure  of  the  said  C 
and,  his  foresaids,  ta  the  effect  of  their  recover- 
ing payment  of  the  foresaid  principal  sum  of 
LuSOOO  Sterling,,  and  ittterest  thiereof,  iritb  thfr 
liquidate  penalty  and  termly  i^ilures  herdi&  be- 
fore stipulated,  or  such  parts  tl^reof  as  shaUf 
be  incmrred  r  As  also,  it  is  herdby  pbovid£3> 
and  OECLARED,^  that  the  said  C,  and  his  fore- 
«uds,.  m  any  ase  they  may  think  proper  to^ 
make  of  the  above  written  assignation  in  secui- 
rity^  or  ef  the  herital^e  bond  and  obligation 
fi>r  the  regular  payment  of  the  interest  thereby 
assigned^  shall  nowise  be  liable  for  omissions,, 
insolvency  of  debtors^  cht  for  not  doing  dili^ 
gence,  bnt  shall  only  be  obliged  to  hold  county 
and^  give  allowance  for  their  actual  intromis-^ 
sions,  as  the  same  shali  be  instructed  in  terms 
qf  law  J.  UNDER  which  conditions  these. pre- 
sents are  granted  and  accepted  o^  and  no  o- 
therwise:  And  I  have  herewith  dei^ivered  up 
to  the  said  C  the  herit^le  bond  by  A  to  me 
and  my  foresaids,  with  my  infeftment  thereon^ 
atod  the  obligation  hy  M  for  the  regular  pay*, 
ment  of  the  interest^  aE  herein  before  recited : 
But  as  I  still  have  right  to  a  mdety  of  the  sums 
contained  in  these  securities,,  therefore  the  said 
C  shall  be  obliged,  as,  by  acceptance  hereof  he 
KINDS  and  OBLIGES  himself  and  his  foresaids,  to 
make  the  above  mentioned  three  deeds  forthr 


»     - 
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coming  to  me  and  my  feresaids,  whenever  we 
IsKall "require  flie  same,  upon  our  receipt  and 
obligation  to  redeliver  tliem  within  a  reasonable 
time,  and  under  a  isuitable  penalty;  And  I 
CONSENT  to  the  RSOisTRATioN  herec^  in  the 
tiooks  of  Council  and  Session,  or  others  com^ 
petent  for  preservation,  and,  if  necessary,  that 
letters  of  horning  on  six  days*  charge,  and  all 
other  necessary  ^cecution,  may  Ibllow  en  a  de» 
cree  to  be  interponed  hereto  in  common  form; 
And  I  CONSTITUTE  my  procmratorsi 

for  that  purpose,  &c,  Anb  to  the  end  that 
the  said  C,  and  his  foresaids,  may  be  infeft 
and  seised  in  the  said  annualrent,  and  in  the 
4said  lands  and  others  themselves,  in  security^ 
as  said  is,  respectively,  to  be  held  either  of 
me  and  my  foresaids,  or  from  us  of  our  imme- 
diate lawful  superiors  thereof,  by  confirmatioiw 
I  the  said  B  hereby  desire  and  require  yout 
Jointly  and  severally,  my  baillies  in  that 
part,  to  the  effect  alfter  mentioned,  tereby  spe- 
cially constituted,  that  upon  sight  hereof  ye 
pass  to  the  lands  and  others  above  described, 
and  there  give  and  deliver  to  the  said  C,  or 
his  foresaids,  heritable  state  and  sasine,  actual* 
real,  and  coiporal  possession,  kot  only  of  the 
foresaid  annualrent  of  L.  100  Sterling,  being 
the  ^nualrent  presently  corresponding,  or  such 
other  annualrent  as  shall  correspond  by  law  for 
the  time  to  the  said  principal  sum  of  L.  2000 
Ster^ng  yearly,  to  be  uplifted  and  taken  at  the 
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ierms  and  by  the  proportions  aforesaid,  during 
j^e  not-redemption»  forth  of  all  and  whols 
the  lands  and  others  above  described,  with  the 
parts  and  pertinents  thereof,  or  forth  of  any 
-part  or  portion  thereof,  readiest  rents  and  pro- 
mts of  the  same,  but  also  of  the  said  lands 
and  others  themselves,  for  their  further  se? 
icuRiTY,  in  manner  above  mentioned ;  and  that 
by  delivering  to  the  said  C,  or  his  foresaids,  oc 
to  their  cert^n  attorney  or  attornies,  in  his  of 
their  names,  bearers  hereof,  of  earth  and  stone 
of  the  ground  of  the  said  lands,  a  penny  mo- 
ney  for  the  said  annualrent,  and  ail  other  sym-^ 
bols  usual  and  necei^sary;  3UT  redeemable 
always  and  under  reversion,  agreeably  to  the 
clause  of  reversion  contained  in  the  foresaid 
heritable  bond  by  the  sai4  A  to  me ;  and  this 
in  no  wise  ye  le^ve  undone :  Which  to  do  I 
COMMIT  tQ  you,  and  each  of  you,  jointly  and 
severally,  my  said  fillies,  my  full  power,  by 
this  my  precept  of  sasine,  directed  to  you  for 
that  effect.    In  witness  whereqf^  &c. 

By  this  deed^  the  assignee  will  be  entided 
to  draw  from  the  security  conveyed  to  him,  a 
sum  equal  to  his  debt  against  the  cedent :  But 
the  remaining  part  of  the  ori^nal  debt  will  b§ 
a  fund  of  credit  to  the  cedent,  which,  with- 
put  the  smallest  interference  with  the  formey. 
conveyance,  he  may  transfer  to  whom  h^ 
pleases. 


HERITABLE  BOND  IN  SECURITY  OF  A  LOAN.     247 

'  This  form  of  the  security  is  unquestionably 
the  most  favourable  for  the  cedent ;  but,  in 
place  of  this,  the  new  creditor  may  require  a 
total  conveyance  in  security  of  the  new  con- 
traction. The  changes  proper  to  be  made  on 
the  conveyance,  where  this  is  required,  will 
appear  in  the  following  form. 

Cofweyance  of  an  Heritable  Debt  in  Security  of  a 
new  Loan^  extending  to  a  Sum  less  thmt  that  in 
the  Bond  conveyed. 

I,  B,  GRANT  me  instantly  to  have  borrow- 
XD — (here  the  personal  obUgation  for  L*  2000 
Sterling  wHl  be  merfcd)?— And  for  the  said  Cs 
JURTH£R  SECURITY  Rud  ffiore  sure  payment  of 
the  said  sums  of  money,  and  in  corrobora* 
TiON  of  the  bond  above  written,  and  without 
prejudice  thereto  in  any  shape,  I  have  dispon- 
£0,  and,  by  these  presents,  sell,  alienate^ 
and  dispone,  to  and  in  favour  of  the  said  C, 
his  heirs  and  assignees  whomsoever,  heritably^ 
but  redeemable  always,  and  under  reversion, 
in  terms  of  the  clause  of  redemption  contain- 
ed in  the  heritable  bond  after  mentioned,  not 
ONLY  ALL  and  whole  an  annualrent  of  L.20P 
Sterling,  or  such  other  annualrent  as  shall  cor- 
respond by  law  for  the  tinie  %o  the  principal 
.«jum  of  L.  4000  Sterling,  to  be  uplifted  /gind  ]tf- 
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ken  $i  two  terms  in  the  year,  Martinmas  an4 
'Whitsunday^   and   beginning  the  first  term^s 
payment  at  Martinpias  next,  for  the  interest 
which  shall  be  then  due,  and  the  second  term's 
payment  at  Whitsunday  thereafter  for  the  half 
year  preceding,  and  so  forth  termly  thereafter  by 
equal  portions  during  the  pot-redemption,  forth 
of  all  and  whole — (here  describe  the  lands  in  tlie 
original  bondy^^^K  forth  of  any  part  or  portion 
thereof^  fir$t  and  readiest  of  the  rents  and  pro- 
mts of  the  said  subjects,  pur  also  all  and 
WHOLE  the  said  lands  and  others  themselves, 
with  the  whole  parts  and  pertinents  thereto  be- 
longing, in  further  security  to  the  said  C  and 
his  foresaids  of  the  said  principal  sum  of  L.4000 
Sterling  itself,  L.800  Sterling  of  liquidate  pe- 
nalty in  case  of  failure  in  payment  thereof,  and 
in  security  of  the  lawful  interest  due  on  the 
said  principal  sum,  and  in  time  coming,  during 
the  not-redeiBption,  with  a  fifth  part  more  of 
each  term's  iariniialrent,  of  liquidate  penalty,  in 
case  of  failure ;  wh|ch  annualrent  hereby 
disponed  is  upliftable  by  me  and  my  heirs  and 
assignees  out  of  the  land's  and  others  foresaid, 
in  virtue  of  an  heritable  bond  dated  , 

granted  by  A  to  me  and  my  foresaids,  and  in 
I  virtue  of  the  infeftment  following  thereon,  dated 

^  ,  and  registered  '    ;  but  redeem- 

able always  the  said  annualrent  of  L,  200  Ster- 
ling above  disponed,  in  terms  of  the  clause  of 
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redemption  contained  in  the  original  bond  and 
infeftment  in  my  favour  above  specified:  Ik 
WHICH  ANHOALRENT  of  L.200  Sterling,  akh 
2.ANDS  and  others  disponed  in  security  as  a* 
foresaid^  I,  the  said  B,  bind  and  oblige  me 
and  my  foresaids,  for  the  purpose  of  securing 
the  said  C  and  his  foresaids  in  payment  of  the 
sums  due  by  my  personal  obligation  above  writ- 
ten, duly  and  validly  to  infeft  and  seise  the 
the  said  C  and  his  foresaids,  upon  our  own  ex^ 
pense,  and  that  by  double  infeftments-— (/te 
style  goes  on  as  in  the  preceding  e^mmple  till  you 
come  to  the  assignation) — And  further,  I  here- 
by  MAKE,  constitute,  and  ordain  the  said  C 
and  his  foresaids  to  be  my  lawful  cessionei^ 
and  assignees,  in  and  to  the  foresaid  princi- 
pal sum  of  L.  4000  Sterling,  contained  in  the 
above  mentioned  heritable  bond  by  the  said 
A  to  me  and  my  foresaids,  with  L.800  Sterling, 
of  liquidate  penalty  stipulated  by  the  said  heri- 
table bond,  in  case  of  failure  in  payment;  there- 
of; AND  in  and  to  the  lawful  interest  of  the 
said  principal  sum  of  L.4000  Sterling  from  the 
term  of  ,  and  in  time  coming  during  the 

not-redemption,  with  a  fifth  part  more  of  each 
term's  annualrent,  also  stipulated,  in  case  of 
failure  in  the  payment  thereof,  at  least  ai 
much  of  the  first  and  readiest  of  the  said  sums^ 
principal,  interest  and  penalties,  as  will  com- 
pletely satisfy  and  pay  the  foresaid  principsJl 


I         I 
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sum  of  L.2000  Sterling,  with  interest  thereof 
from  the  date  hereof,  liquidate  penalty  of  L»400 
Sterling,  and  termly  failures,  if  incurred,  all 
due  by  me  to  the  said  C,  under  the  personal 
obligation  above  written ;  and  to  that  extent 
I  also  TRANSFER  and  make  over  to  the  said  C 
and  his  foresaids  the  foresaid  heritable  bond, 
with  the  infeftment  following  thereon  in  my 
favour,  with  the  whole  clauses,  tenor  and  con- 
tents of  these  deeds,  and  all  action  and  execu« 
tion  competent  to  follow  thereupon;  suruo* 
isATiNG  and  SUBSTITUTING  th&  said  C  and  bis 
foresaids  in  my  fiill  right  and  place  of  the  pre- 
mises, with  full  power  to  them  to  receive,  and, 
if  necessary,  to  pbarge  and  pursue  for  the  sums 
of  money  above  assigned»  and  to  grant  dis- 
cbarges and  other  conveymces  thereof,  and  ge- 
nerally to  da  every  other  thing  which  may  be 
requisite  and  necessary  for  his  security  pr  pay- 
ment of  the  sums  of  money,  principal,  interest, 
penalty^  and  termly  &ilures,  contained  in  the 
personal  obligations  above  written;  Which  dis- 
POSITION  and  assignation,  with  the  imfeft? 
ment  to  follow  hereon,  I,  the  jsaid  B,  bind  and 
oblige  me,  my  heirs  aqd  successors  whatsoever, 
to  WARRANT  to  the  Said  C  and  his  foresaids, 
from  my  own  proper  facts  and  deeds,  done  or 
to  be  done  in  prejudice  hereof. — (If  there  has 
heen  any  former  ccmoeyance^  it  mil  be  here  exceptr 
pdfrom  the  warrandice  in  this  rnanner^  EXCEftr 
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IKG  only  a  prior  disposition  of  the  said  heritable 
security,  to  the  extent  of  L.  Sterling, 

granted  by  tae  in  favour  of        ,  of  date        ). 
JBuT  these  presents  are  granted  with  and  un- 
DSR  the  conditions,  provisions  and  declarations 
following,  viz^— (m  addition  to  tJie  provisions  in 
the  preceding  Jbrm  you  will  add) — ^And  further 
PROVIDING  and  declaring,  that  as  soon  as  the 
said  C  or  his  foresaids  shall  have  received  pay- 
ment of  the  whole  sums,  principal,  interest  and 
expenses,  that  may  be  due  by  my  bond  and' 
obligation  herein  before  written,  they  shall  be 
obliged  at  my  expense  to  reconvey  to  me,  a^nd 
to  my  heirs,  executors  or  successors  whatsoever,. 
or  to  those  having  right  from  me,  by  assigna- 
tlon  or  otherwise,  the  foresaid  heritable  bond 
and  infeftment  hereby  conveyed,  with  the  sums 
of  money  therein  contained,  in  so  far  as  the 
same  shall  not  have  been  received  by  th^,  and 
shall  also  hold  just  count  and  reckoning  for 
what  sums  they  may  have  received  under  the 
conveyance  herein  contained;  under  which  con- 
ditions these  presents  are  granted  and  accept- 
ed of,  and  not  otherwise.— ^T/i^  deed  tJmi  goes 
on  in  common  form^  making  the  annualrent,  ^c. 
correspond  with  the  preceding  part  of  the  deed.) 

I  shall  ^ve  but  one  instance  more  of  ^ 
d.eod  of  this  kind. 
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Bmdp  and  Assignation^  and  Translation  m 

Security. 

I,  B,  grant  me,. on  the  day  of  ^ 

to  have  been  justly  indebted  to  C  in  the  sum 
of  L.  Sterling,  renouncing,  hereby,  all 

exceptions  to  the  contrary;  which  sum  of 
X^  Sterling  I  bind  and  oblige  myself  and 

my  heirs,  as  well  male,  tailzie,  conquest  and 
provision,  as  of  line,  sind  my  executors  and 
successors  whatsoever  (renouncing  the  benefit 
of  discussing  my  said  heirs  in  their  order  or 
priority),  to  repay  to  the  said  C,  hi»  heirs, 
executors  and  assignees,  and  that  against  the 
term  of  next  to  come,  with  L. 

Sterling  of  liquidate  penalty  in  case  of  failure, 
and  the  legal  interest  of  the  said  principal  sum 
from  the  said  to  the  foresaid  term  of 

payment,  and  yearly,  termly  and  proportion- 
ally  thereafter,  during  the  not-payment  there- 
of: And  further,  considering,  that  by  con- 
tract of  marriage,  bearing  date  ,  en- 
tered into  betwixt  me  the  S9,id  B,  with  consent 
of  A,  on  the  one  part,  and  M  on  the  other 
part,  the  said  A,  in  contemplation  of  that 
marriage,  bound  and  obliged  himself,  his 
heirs,  executors  and  successors  whomsoever, 
to  content  and  pay  to  me  the  said  B,  my. 
heirs,  executory  and  assignees,  all  and  whole 
the  sum  of  L,            Sterling,  ai^d  that  at  the 
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£rst  term  af  Whitsuiiday  or  Martinmas  after 
his  own  death,  y/nih  L.  Sterling  of  pe- 

nalty in  case  of  failure,  and  interest  oif  the 
said  principal  wm,  from  and  after  the  said 
term  of  payment  till  the  same  should  be  paic^ 
As»  from  the  said  contract  itself,  more  ful« 
ly  appears;  and  the  said  A  having  died  on 
the  ,  the  foresaid  sum  of  L. 

Sterling  became  due  to  me  at  the  term  of 
Whitsunday  that  year,  and  from  which  term 
interest  began  to  run  on  the  said  principal 
siun:  And  further,  considering  that  the 
said  A,  by  disposition  and  deed  of  entail, 
bearing  date  ,  and  recorded  in  the  re- 

gister of  tailzies  the  ,  disponed  his 

lands  and  estate  of  to  and  in  favour  of 

himself  and  the  heirs  of  his  body,  whom  fail- 
ing, to  me  the  said  B,  and  to  certain  other 
substitutes,  but  with  strict  prohibitions  against 
our  selling  or  disposing  of  the  estate,  or  con- 
tracting any  debt  thereon,  and  with  and  under 
the  usual  irritant  and  resolutive  clauses :  And 
the  sajd  A  having  died  without  heirs  of  his 
own  body,.!  was  served  heir  of  tailzie  and 
provision  to  him,  and  completed  the  esitail,  by 
expeding  a  charter  and  infeftment  in  my  fa- 
vour thereon ;  so  that,  although  the  several 
properties  contained  in  the  disposition  and 
deed  of  entail  above  mentioned,  and  the  whole 
heirs  succeeding  thereto,  may  be  liable  for  the 
sums  contained  in  the  contract  of  marriage  a«^ 


' 
( 
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fore  recited,  by  which  the  said  QTigm9k  debt  of 
L.  Sterling,  or  any  parl^  thereof  may  now 

stand  vested  in  my  person,  with  the  whole 
heads,  clauses,  tenor  and  contents  of  these 
writings,  and  all  action  of  execution  competent 
to  follow  thereupon;  surrogating  and  substi- 
tuting the  said  C,  and  his  foresaids,  in  my 
full  right  and  place  of  the  premises;  with  power 
to  them  to  uplift  and  receive,  and  if  necessary 
to  charge  and  pursue  for,  the  sums  of  money 
above  assigned,  and  to  grant  discharges  and 
other  conveyances  thereof,  and  generally  to  do 
every  other  thing  which  may  be  necessary  for 
their  security  or  payment;  which  assignation 
and  translation  I  bind  and  oblige  myself^ 
and  my  foresaids,  to  warrant  to  the  said  C, 
and  his  foresaids,  from  all  facts  and  deed9  donei^ 
or  to  be  done  by  me,  in  prejudice  hereof,  ex- 
cepting only  a  prior  assignation  to  the  extent 
of  L.  Sterling,  granted  by  me  in  favour 

of  O :  But  these  presents  are  granted  with 
and  under  the  conditions,  provisions,  and 
declarations  following,  viz.  First,  with  this 
DECLARATION,  That  iu  any  use  which  the  said 
C,  or  his  foresaids,  may  think  proper  to  make 
of  the  foresaid  assignation  and  translation,  or 
of  the  vouchers  of  debt  thereby  assigned,  they^ 
shall  nowise  be  liable  for  omissions,  insolven* 
cy,  or  for  not  doing  diligence,  but  for  their  aq* 
tual  intromissions  only,  as  the  same  shall  be 
instvtxcted  scripto  vel  juramcnto :  Second,  with 


tUd  ^novi^iok  and  bECLAiATioK,  lliat  it  ito^ 
be  competent  to  the  said  Q  and  his  ibt^addft; 
to  use  all  coan^etent  diligence  again^  apie  an'd 
aiy  heirs  and  representatives,  upon  'tilie  bond 
herein  before  M^ritten,  or  against  the  heivB  of 
tailzie  and  provisioxi  of  the  said  deceased  A*  ffl 
i^ftue  of  hi^  obligation,  contained  in  the  coia;» 
tract  bf  marriage  befot^  =  recited^  and  h^ebjt 
assigned,  atid  fh^e  either  tc^h^  or  Heparates 
ly;  knd  any  diligence;  d^iie  upbti  the  «»^ir 
security  shall  itowisi^  fatirt  6t  prejuilgie  tiie/od 
tiier^  but  boibf  eliall  sutisist>  sittd  coiitinife^  ^^nd 
may  l^e  used  at  the^  ^eaiuGB  c^  ike  isdd  G^ 
«r  his  foresaids^  to  the  eflfect  of  Tecoterii^ 
|>aynlent  of  thiB  mms  due  to  fheorii:  Tflikiv 
^ttH  thid  a^jf^mtK^^  txiA  pkmiko^f  thatia^ 
soon  as  tlie  said  Q  or  kts  ^esaids,  shall  haTS 
deceived  payment  of  the  idiale  svemsi  piiiici^ 
pal,  interest^  abd  e^pensds,  that  nuuy  be  due 
Hy  my  bond  and  obyg4ti(to  lier^in^ln^l^ 
fen,  thefy  Kihall*  be  di>l%ed^  At  .my  expense^  to 
reconvey  to  mcr  and  to  my  heirs,  .^ctcepnton  or 
successors  whatsoever,  or  to  those  having,  an 
assignation  or  right  from  me,  the  foresaid  con«- 
tract  of  marriage,  and  other  deeds  and  con* 
veyances  hereby_^  assypjeii  .  with  the  sums  of 
money  therein  contained,  so  far  as  the  same 
have  not  been  received  by  them,  and  i^hall  also 
hold  just  count  and  reckoning  for  what  sums 
they  may  have  received  in  vilrtue  of  this  as- 
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tigfimexit  from  the  heirs  of  Uihie  and  provl* 
9io£t  of  the  mi  A ;  vnDEKmaicw^  conxotioks 
these  presents  are  granted  and  accepted  of, 
ftttd  no  otherwise :  and  I  bind  and  obliob  mjir 
self»  and  my  foresaidst  to  make  the  contmot  of 
martiage«  with  my  assignatioin  to  Dj  the  de-r 
oree  at  D^S  instance  agfiinst  me,  andthetr^is^ 
lation  of  the  same,  with  the  whole  other  rights 
and  conveyances  of  the  debt  thereby  assi^ieds 
whether;  ^nerally  or.  particularly  before  reeit* 
ed>  or  suiBcient  ei^toicts  thereof,  forthcoming 
to  the  said  C»  and  his  foresaidis,  whene^ver  they 
ihall  have  occasion  lor  the  same :  Akx>  I  com* 
1 BMT  to  the  HEoisraATioN  hereof  in  the  booka 
of  Council  and  Session^  or  other  Judgest*  booka 
competent,  therein  to.temain  for  pteservation  , 
and  that  letj:ers  of  homing,  on  six  days'  charge, 
and  all  other  executicm  necessary,  may  follow, 
on  a  decree  to  be.  interponed  hereto  in  con^^ 
mon  form ;  and  for  that  purpose  con^tituti; 
MY  PE^ocy^Toas,   &c«    Ik  withks^ 

WHiRBOF,  &C.     . 
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IV.  OP  THE  RENEWAL  OP  THE  HERit ABLE  BONi) 

.     ■         •  .   .  •  ..  ."     ::  ■/ 

IN  THE  HEIR  OP  THE  CREDITOR. 


.Jt 


1.   BY  THE  DEBTOR, 


«  *  *¥ 


Ut-^Preeept  of  Gare  Constat  in  famwr  6f  tM. 
*  Heir  in  an  Hentabk  Bond  holding  of  tile 
^   B^tor.      '    ^  -■^' 

A)  superior  of  the  annualr^nt  right,  and  lands 
and  others  in  security  as .  after  expressed,  to 
•  and  each  of  you,  jointly  and  severally^ 
mybmllies  in  that  part,  tierel^  specially  con^ 
stituted, meeting;  because,  by  authentic  in* 
stmmbnts  :and  documents,  it  clearly  appsaRs,' 
^t  the  deceased  B,  &ither  to  C,  bearer  hc^re- 
cf,  died  last  vest  and  seased  as  of  fee,  at  th^ 
ftith  and  peace  of-  our  Sovereign  Lord  the 
iGng^  KOT  OHLY  in  all  and  wHotE  ah  ailr(ua!« 
fent  of  L.  Sterling,  or,  such  other  an*, 

nualrent  as  by  law  for  t^e  time '  tnay  coVr6# 
^nd  to  the  principal  sum  of  L.  Ster* 

ting  yearly,  to  be  uplifted  and  taken  at  two 
terms  in  the  year,  Whitsunday  and  Martinmas, 
by  equal  portions^  forth  of  all  and  whole 
f  (Aere  describe  the  kmds  as  in  Ae  heritable 
bond^'-^OT  forth  of  any  part  or  portion  thereof^ 
readiest  rents  and  profits  of  the  same,  but  also 
in  ALL  and  whols  the  said  lands  and  others  .a» 

e2 
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sum  of  L.2000  Sterling,  with  interest  thereof 
from  the  date  hereof,  liquidate  penalty  of  L.400 
Sterling,  and  termly  failures,  if  incurred,  all 
due  by  me  to  the  said  C,  under  the  personal 
obligation  above  written ;  and  to  that  extent 
I  also  TRANSFER  and  make  over  to  the  said  C 
and  his  foresaids  the  foresaid  heritable  bond, 
with  the  infeflment  following  thereon  in  my 
favour,  with  the  whole  clauses,  tenor  and  con- 
tents of  these  deeds,  and  all  action  and  execu« 
tion  competent  to  follow  thereupon;  suruo* 
BATING  and  SUBSTITUTING  th&  said  C  and  hts 
foresaids  in  my  full  right  and  place  of  the  pre- 
mises, with  full  power  to  them  to  receive,  and, 
if  necessary,  to  charge  and  pursue  for  the  sums 
of  money  above  assjgned»  and  to  grant  dis- 
charges and  other  conveyances  thereof,  and  ge^ 
nerally  to  da  ev^  other  thing  which  may  be 
requisite  and  necessary  for  his  security  or  pay- 
ment of  the  sums:  of  money,  principal,  interest, 
penalty>  and  termly  &ilures,  contained  in  the 
personal  obligations  above  written;  Which  dis- 
position and  ASSIGNATION,  with  the  xnfeft- 
ment  to  follow  hereon,  I^  the  said  B,  bind  and 
OBLIGE  me,  my  heirs  aqd  successors  whatsoever, 
to  WARRANT  to  the  Said  C  and  his  foresaids, 
from  my  own  proper  facts  and  deeds,  done  or 
to  be  done  in  prejudice  hereof — (If  Aere  has 
been  any  former  convetfonce^  it  will  be  here  excepU 
fidjrom  the  warrancUce  in  this  manner^  EXCEPTr 
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XNG  only  a  prior  disposition  of  the  said  heritable 
security,  to  the  extent  of  L.  Sterling, 

granted  by  xhe  in  favour  of        ,  of  date        ). 
But  these  presents  are  granted  with  and  un- 
D^R  the  conditions,  provisions  and  declarations 
following,  vizd— (m  addition  to  ffie  provisions  iri 
ike  preceding  Jbrm  you  will  add) — ^And  further 
PROVIDING  and  declaring,  that  as  soon  as  the 
said  C  or  his  foresaids  shall  have  received  pay- 
ment of  the  whole  sums,  principal,  interest  and 
expenses,  that  may  be  due  by  my  bond  and' 
obligation  herein  before  written,  they  shall  be 
obliged  at  my  expense  to  reconvey  to  me,  ajid 
to  my  heirs,  executors  or  successors  whatsoever^ 
or  to  those  having  right  from  me,  by  assigna- 
tion or  otherwise,  the  foresaid  heritable  bond 
and  infeftment  hereby  conveyed,  with  the  sums 
of  money  therein  contained,  in  so  far  as  the 
same  shall  not  have  been  received  by  th^,  and 
shall  also  hold  just  count  and  reckoning  for 
what  sums  they  may  have  received  under  the 
conveyance  herein  contained;  under  which  con- 
ditions these  presents  are  granted  and  accept- 
ed of,  and  not  otherwise.— ^TA(?  deed  tJte7i  goes 
on  i?t  common  Jbfmy  making  the  annzcalrent^  S^c. 
correspond  mill  the  preceding  part  of  the  deed.) 

I  shall  give  but  one  instance  more  of  ^ 
^.eed  of  this  land. 


bore  mentioned,  themselves,  Ijring  and  describe 
^  as  afor^sai4>  and.  -thfit  f^r  the  £?^ter  9e.cu# 
rity  and. more  certain  payment  to-  tha  said  B, 
his  heirs  apd  assignees,  of  the  said  principal 
sum  of  !<•  Steding^  interest  falling  due 

thereon,  with  liquidate  penalty  and  termly  fail** 
ures  and  espeoaes  of  infeftml^tei,  if  dicibursed^ 
ali  obtained  in  aa  heritable  .bond  ip^anted  by 
me  to  the  said  deceased  B,  dated  ,  and 

instrument  of  sstsine  fpllowipg  thereon,  dated 
.    ^  ftnd  recorded  ,  3Vt  stoBBMiUSLs 

A£WA¥s  and  u vDfiR  R^v£;tLsia)^,  ijp  terms  of  the 
ckui^a  of  redemption  contained  in  the  said  he- 
ritable bond}  AND  TTr^^T  the  said  C*  beairec 
Jb^eof,  is  the  eldest.  4ai^ul  %Qini  and  "nearest 
§n4  lass^ifl  heir  of ,  tl^/Stid  de^e  toed  Bhiafiu 
tb^>  in  th«  foi^eiatd  a»nualf^t»  aiKl  in  the 
faid landa  angdrother^in  tei:wify/  tsk af0resai4 } 

AND  THAT  he,  i^  of  lawful  £^  J  ANJp  tHAT^.thd 

foresaid  aom^^r^ts  aiud  lands  ayid  others,  dis» 
poped  in^^wity  ts  nforesaid,  are  held  of  imd 
updec  me^  my  heirarftnd  miccessfors,  immediate 
\9m^  superiom  tberepf,  ,as  expressed .  ih  the 
wid  fa^dtaU)biKm(|,,but;rede^afa}e  ^  afpne? 
^d;  'I'lij&^i^FilR^,  I  l}^reby,nB9iaB.aiid  vcs.. 
ftViRE  yon*^  QL^d  eftcji  «C  yoH,  jiptly apd  several, 
ly,  mybailUes  ii|  that  part;fQrasaid,T0  at,  on  »ght 
^ereef,'  y^  p»st  tp  th«  f  rppnd  of  the  said  lands 
Itnd  others  fqr^saidy  and  thei^  gpo  qaid  dsli* 
ysa  heritable  fitate  and  sasine,  real,  ^ctual  4ind 
cpipoTfd  poiwession  tQ-t^e  5fid  C,  asi  heir  to  his 


md  dficeaaed  £tth^,  mot  9n<lt  lof  au  axii 
wHotK  the  foresaid  araiuidrent  of  Xt 
Sterimg,  or  sudi  ctber  annoalrfeBt  a&  slbalL  fajr 
kw  for  the  time  OQrrea|)ond  to  the  said  {Mducl* 
f9l  sum  of  L.  S^erfi»g»>  to  be  i^lifted 

and  taken  at  the  said  twa  ieims  im  the  y^r,  in 
manner  and  under  the  penalties  c<mtained  in 
ihe  liaid  heritable  bcmd,  tearH  of  ali.  aM 
WHOLE  the  knda  and  otters  partieukdy  above 
Bjp&d&dA,  and  hete  held  aa  tqwftted  SrmiaHs 
causa^  OR  Fo&tH  of  any  part  ot  pocticm  there'* 
of,  readiest  rents  and  duties  of  the  samei  but 
ALSO  of  the  said  lands  and  others  above  writ* 
ten,  themaelves^  in  real  security  of  the  foresaid 
principal  sum,  annualtf enta^  Update  pendties^ 
and  termly  faihires,  due  bj^tfas  saidi  faerttaUe 
bond,  to  fafe  rild  m  manner rdiovk  mentioned ; 
and  that  bs^  dc(Kwraace  to^tbe^aaidlC,  or  te  his 
certain  atfeomeiy  or  attomies.in.faK  naitKe;  beapn* 
ers  hereoi^  of.eartihi  and  stDne  of "du  groondiif 
the  said  hudA^aaiiL  otfaari^  and;  a.:  penny  latoocrf 
far^e  saidaiinnfilisnt,  endiof  earth  and  sAooe 
of  file:  grjonmi^  the  1  said:  laftda^  ibr  the  said 
lands  aod  WmfB  themadveb,  ^laildaU:  other  spo^ 
hols  reqnisitGr^sinineBessai!]!;  /BtTt^  JtmncxnABj&K 
AZJVATs^udndLm^dw  faemmoni  vk  terms  tf  die 
clause  ef  ledemptioircoutiaaed  iiiliheifdi^^ 
beiitaUeJbondy  md^iASaasaBtibfiB^^  tkete- 
bn;  aiid;thM:in:no9f&€£ye']eiiQs.iBidbne  ^.^vntec^ 
To  Dc^  I  ber<^}j.  commit 'to3n){^,^ai^^ 
;pu,.my  full  pow^r^y  tldk»y.pi»:epi  e&aa^ 
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ftthe  directed  to  you  fbr  that  effect,  saho  jurt 

CtfusUbet;   AKB  I  CONSENT  tO  the  REOISTRATIOK 

itereof  m  the  books  of  Cbundland  Session  on* 
fyy*  therein  to  remain  for  preservation ;  and  for 
that  purpose  constitute  mt  paocuRA- 

^oKs^- kc.    In  WITNESS  imfiicsoF,  &c« 


*■ « 


^^'EMmpU.^-^Precept  qfOare  Constat  by  the  cru 
: '  gmal  De^n*  to  the  Heir  (fAe  Creditor  possess^ 
^  td(^  a  General  Serdce,  where  tte  Atmualrent 
'  .suffered  a  r^strklkm  to  Jour  and  a  half  per  cent. 
\    ^paid  within  sixty. days  qf  the  term. 

>   6,  £sq.y  unmediate  lawful  superior  of  the 

annualrent»  and  infeftmeat  in  security,  in  th^ 

lands  and  otiiers  underwritten,  to  •  and 

'  ^       ,  md^each  of  you,  jointly  and  several^ 

J^f  my  baiBite'in*  that  part,  t9  ihe  dBfect  after 

^t^edfiedi  constituted,   greeting;  .sscause  it 

^%AiiLY  AiPSA»s  to  me,  by  auth^tic  doctu 

^eits,  -read,  seeki  and  tronsideredL  by  me,  and 

*y  oihe»  ih  my  nraie^  and  particularly  by  an 

extract  frten  Cbanceiry  of  4he  general  retimr  of 

^e  -  service  of  Ub  Grace  H,  now  Duke  of  A^ 

SA  nei^rest  and  JM^  heizi^^td  the  deceased  J^ 

^iast  Duke. ef^' A,  bisJ&dmv  ^ispedb^. ^b^ore  the 

Sheri^e£1£dtnbofgh,  ihe   1  .;    di^  ^  ..    .  . 

Q;iuv(>tte  said^^^d^  of  A,  died 

^ksti^t,*  and  fsmmSb  a$;0£;&e.  at  the  .£iitlft  ^nd 

]|»iade:£iofi.H9iif  ,^^  ^ot 

Ao^tz  ^^^BS^ipmski^^  . ; . \:  SMrliitg^^ 


tir  in  such  ati  stiintiBlrmtt  tt»  »kdl  eftit  aad 
correspond  by  law^  for  the  time,  to  the  priii^ 
cipal  stun  of  L.  *  Sterling,  liutgeot  alvraji 
thib  ^d  anmialreiit  to  a  refttricticm  of  fiiQr  aad 
tme-bdf  per  cdift.  in  case  the  same  shall  bt 
paid  e^h  year  within  sizly  days  after  it  heoomm 
due,  yearly,  to  be  tipMfted  and  takeit,  &c.  forth 
of  ALt  aiid  Vtcig>2iB,  &c«  da  Foara  of  any  part 
or  portion  ol*  the  said  lands;  but  also  in  the 
aaid  whold  Undsj  nfills,  salmon  fidiings,  and 
others  abote  mentioned^  thtti»elves/  for  fUr^ 
tSic^  security  and  more  mvt  payment  of  the 
fi»iesaid  principal  sum  ef  Im  JSIterling,  an^ 
nualrehtt  theireo^  the  sunr  of  Im  Sterling 
of  HqtddiAe  eicpen$9%  and  I^  .  of  liquidate 
penalty  ^r  ^ich  teriii's  feiliire  in  payment  at 
the  said  ^nualr^iit  ;va»d:  OtMk  agreeably  to  an 
hierit^leboiid  eentiisiii^  daii^e  :pf  Tedemii;- 
tion,  precept  ofisa^iiie,  said  beating  dale  » 
gcaHted  fe^t  m^i^  ^^  said  deeeaMi  Hi  Didce  ef 
-Ay  a6d  agijH^fld[%aI$p  |o  an  insti^iuBen^  of  sasine 
on  1^  Mid:lie?itab|(;  bon^  of  the  ^d 

Pufcf  j  d^jWld  .  /  recorded  ^  :^  i^^p  T«at 
Ihei  isfliid.  4^  »9^  ;^ke  of^ A|  b^uei^  btoeo^ '  if 
nean^  «»!id  |awf<il  hgk  to  f^^44.deeeased  i^ 
lart  Ii^l«ktf  ^.^r.his:^  id  iheJor^Miid  ai^ 
nualrenfc  .W  to  the  forei^id  Ijm^s^  j^  sal- 
»(*  ito^g«  ^  Jtoii ::  0th^:  ^sAkm :  nwstrtkme^ 

tl^QD^elyeiSa,  iiiseeuri^  9it  eM^  ^$  ^#io  xHbkn*  he' 
4s  ^f  tefftA  jf^j  A>0  THiiT;  tho  s^d  amtuai^^ 

te&t  Mid  kBidsi  mi}l:salp^i»  %hj^ 


^.  fiie  yeiMrly  pfLjm^t  of  op^  p^oiny  $cat^ 
jB^»ni^:foi  tlifi  said  aimialrcsity'  .9^  cf  the  like 
#am  of  o9e  pemiy  3f0iito  ior  itjbbe  sajd  lai^  9xi4 
90thca»  themsfelves  i^  fi^^fsmit^,  op  the  ground 
i^f  HxQi  gaid.l^m^t  |it  t^  terpi  «f  Whitaiin^y 
;;^eif  iy»  in  numie  of  bleDok  i^mt  if  asked  only^ 
«s  in  tke  aatd  liutheMtlc  j«mtramepiitar.iy;^d  dpevr 
ttent^s  |n*odttced  t^e^Mre.tti^  a^d  f  afU]^.  Ami,  aiMi 
^cwttsidfiT^d  by  un^iui^  ^b$^9  «i  my  ^ppe»  at 
more  length  i^cwtmi^s  I  T8£f«i9«B:  h^ese^ 
ky:  iwfii$;«  and  ii£aai^9.yoii,  j^tly  a9d  wve^ 
Tally,  my  bailjies.  ia  thiirt;  pait  fbresfu4  tbafto^^ 
ingbt  hierjBof  ye  p&»  und  pve  h^rit^d^  4ate 
and  saaine,  a^uid»  te«Jt  9i^d  froi^oj-al  po9aea^<» 
to  the  sai^  J  n«w:  Diite  of  4^  hqv  eKtv  of 
4he  iaitsi»td  ansualient  of.  L>  Sj^icMy^ 

^  suehan  atmrnSxent  .M  fiv^  ooi^^esiiei^d  by 

ic^w  for.  the  jtiixie  to^^.ths.  mA  fmsip;^  :sW  ^ 

Jj.    /     fiteding  ynwly^  to  b^  wpPted  :affdc 

JUke9:  in-  WtftMr/  It^ffm  >mSil^«k .  W)^«i;$ 

always  *he  i^id  amfitffl^eni  .to  th^  n^  ^^Jltsigr 
iioiibclarefwrittep  iini.tl»j;ei^<^r^  of  i[^lglfel l»J^ 

4!iiiiuu  aad  w:»oi4$  0\pj»i4  l*n4s^  siUl; j^Ji»pi|^ 
J8shiiig»i:  JieBii  olh^P^.  fowwiid,  or  f(a:t|jiiof  any 
j|^t.or:portioa:th^re«^,..i;^a4i€@t  jrente  ^jidipro^ 
^ts^xtf  xtharSame>;.j&.UiX  4^«ft.  ^  the.  said  >^K)le 


< 

A»  aad  his  £msud^  of  the  foresaid  prijiick 
y&Ji  sunir  of  L«  StQrli«g»  aaniialreiits  thsre4 
i)f,  UqHi49Jke^«IVei3^?Sf  aa^twfoljr  failures  aboro 
wnt(eB»  TQ  be  HBLD  is  ^saiuief  fm^esaidt  Axb 
tuat)^  d€^«riiig  to  ti^  mA  I>uke»  or  to  his 
pertdHi  attoraeyt  bearer  h^eof,  of  eaxlk  and 
(^ne  ^  the  ground  of  the  mA  la&ds^  ajoid  a 
p&^y  mAoey  for  the  said  ^Mtmuajrent  right,  and 
aarth  ai|d  stoa^  of  the  ground  ctf  the  said  lands 
jGar  thesf^d.]^qds  thems^^es  ia  security  as  afore^ 
said,  BUT  ,iMBpf  BM Afii»£  AIRWAYS  and  under  rs^ 
vf  MKW  in  tersos  of  th?  clause  of  redeaaption 
aoQtap^  in. the  i^aid;  h^itabl^  bond ;  and  this 
SQ  no^as  ye  lee^e  undone}  which  to  d0,  I 
eos^nu^  t^  yc^  a^d  eadb  of  ymh  jointly  and 
peverallyy  my  said  baiUies^  fuU  and  irrevocable 
|N:^wer  by  this  tty  prec€|)t  of  aaaine  direeted  to 
you  £pt  that  dS^^MegiOratimin  Af. books  rf 

•  -  .      •  ,  '   '  -  .  .  i  » 

%{ Emmfle^Prewpt  (fdsi^  Conttat  ^^  a  J^ 
petim^  ^  ^terkig  the  Ikh  4f^kiSiFiMQli, » 


'  M,  E|rl>  of  M^  aic.'  supwior  :df  l^e  yeariy 
hv^duify  under  writt^,'  to*    ;,        i  and  eaeh^ 
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hnds  of  in  tfiaaner  above  ivrittefi, 

to  the  said  A  L,  by  delivering  to  bim,  "or  his 
attdr^y  in  his  name,^  bearer  hereof,  of  earth 
and  stone  of  -the  jjrqunds  (^  th^  said  la^ds*  a 
penny  mo&ey>  as  qse  is^  and  other  symbols  itf  ual 
and  necessary ;  RSj>xEiiABi.£  always^  and  un« 
dec  asvEKsiQN,  the  said  yearly  feu-duty  by  us* 
on  payment  to  the  said  A  L  of  the  99id  prii^ 
cipal  sum^  and  discharging  the  whole  bygone 
feu-duties  due  at  the  term  of  the  red^s^ticm ; 
^nd  this  in  nowise  ye  leave  undooa ;  which 
to  dof  we  commit  to  you,  jointly  and  severally, 
our  b^Kes  in  that  part,  our  fuU  power  by  this 
our  precept  of  sasine  directed  to  y0ii  for  diat 
effect.'^Clause  ^  regisiraium  in  Ikeboeks  tfSes* 
sion  only.) 


•  » 

Signature  qf  JResignatUm^  (^/(t  4nfh4e^mtt  dnd 
Lands;  themselve^^  proceeding  :int  tiuf,  J^oturo* 
torjf  in  an  Heritable  Bond.  \  \ 

Our  sovereign  lord,. with  th0  ^^ji&ssAs^ 
yice  and  coilBent  of  A»  Esq.,  Ldrd  Qsifi^BKt^os^ 
of  his  Majesty ^s  Court  of  Exch^^iief  ipb  that 
part  of  Great  Britain  called  ScotlamL.  B.  i^L  D 


^  'tXiVkfafrn  \%  not  Very  likely  to  ogouv  fre^eAly^ 
it  haa  bee^  ocpa&JQQaily  re^Qtred.!!)  pvfttfiicsi  i 


OF  AN  AlW0ALItEtTlr/  &C.  1^9^ 

aiid  X  Esqufreft^  i-ematieAt  Borons  of  his  Ma^ 
jcsty^ar  isaid  Cotirt  of  I^chequer,  orj^ains  a^ 
charter  to  be  ifnade  and  pasiSed  under  the  seal* 
appointed  by  the  Treiaty  oF  Uniofi  to  be  kept  in* 
place  of  the  gteat  seal  thcrfedf  fbnnerly  ti^d* 
liiere,  giving,  graiSttiI^g,  and  disponing,' and 
ftwr  his  Matesty  arid  his  Royar  succe»tors  beri 
petually  eb^t^nMiNO,  as  his  Majesfy,  with  ad« 
"sict  and  dcttisent  foresaid, '  by  these  presents,- 
GIVES,  GRANTS^  and'DisPoi^is^  and  ibr  him  and 
his  Royal  Wccessors;  -perpetually  coNriRiMrs  to^ 
his  Majesty's  lovite  C,  'his  heirs  or  assignee*, 
heritably^  but 'under  re  version,  in  terins  of  ;the 
clause  of  reversion  contained  in  the  heritable 
bond  after  mentioned,  not  oki:Y  all  and  wkoL& 
mx  annualrent  or  yearly  int^e^  of  L. 
Sterling,  or  such  ^  pthier  annualrent  as  bylaw 
for  the  time  shall'Correspohd  to  fhe  said  pfinci-  • 
pal  sum  of  L.  Sterling,  to  be  uplifted 

yearly,  at  two  terms  in  the  year,  Whitsunday 
and  Martinmas,  by  equal  portions,  beginning 
the  first  term's  payment  at  the  term  of  Whit- 
sunday next,  for  what  may  then  be  due,  and 
and  the  next  'tertn's  payment  at  the  Martinmas 
following,  for  the  half  year  immediately  pre** 
ceding,  and  so  forth,  termly  thfereafter,  during 
the  not-redemptipn,  ?orth  of  all  and  whole 
r^here  the  lands  will  be  (fe5a^i<?(/)-~or  forth  of  ^ 
any  part  or  portion  thereof,  or  readiest  rente 
^nd  duties  thereof  j  iuT  also,  the  said  lands 
sffi^  oilyers  partlpjdarly  before  described,  theuji- 


selves,,  '^&,^.vi(^J^pa|!t«raad  ^iii^^lfiles  tiiem. . 

cf,  it^  iiegi^tx  oii^^ymfnt  tp  t^e  m44  Cj  his 
hipjg»:9l  a^gpi^  €^  |^  §aid  priod]n).  iuid^  in* 
^i:^  4kie.  tl)ei;f;!QD,  )i<|i^i$l^pwfilty,  agad  term.- 
^.fa^ures,  a|l  aa.  ooqtaioed  in  the .  said  herit-, 
sSl:  *»n4  .^antfd.  by,A  ta  B,  of  date  j; 

Wjgiga^^iws  and  pi^ei9 ,  a|)ove.descnbed  perf 
^Q^^1>entdt>ly  to  A^,  H£LD.bj  bim  of  bis  Ma-< 
jf  syrs;  »s  iuJtP^diate  Ja\di4.  sttpei^or.  thereof  3; 
4^;:^SH*cfi >ifKNUA<.RBWT,tq.b^  jefdy  uplifted. 
^tb^of'th^.said.I^iKls^  othesSt.ai  two  tennst 

^9^  |^e^,fftjd  Jands^and  others  Jth^mselves>  v^ 
%tii^  Mcifftty  io  the  s^  Q  ^nd  his.  f<^re)saf 43*; 
^J^^yf^^      of  the  sa^dsums,  princiRal,  ia^ 
tene^  liqi^dat4$  penfilty,.  and  t^nply  failure^, 
^eije^j^y^  ai)4  lawfully  i:esign€td  ao^  sprreii-v 
.  ^^€0  JD  tibe  J^ai\(^|Qf  ih^  ^aid ,         ^  for  him-> 
^li^  %jQyi.^  jaj^^   a^ad  behalf  of  the  otheir  bar. 
rcuif  c^  tj|^v^i4  .court  9^  Exchequj^r,  as  ip  tli^ 
];^3jq4,%<^.J|^s  M|^e$tj4  who  i^  immediate  lawful, 
supejrior  of  the  said  lands,  agreeably  to,  and  in 
victiie^pfra  pr^curatory  of  resignation  contain*. 
e4,  ji)^  th^,  said  herit9.ble  bond>  of  date  foresaid* 
granted  by  the  said  ii  to  B ;  tp  which  pro^* 
ratpry.  the  ^  said  C  has  now  right  as  heir  in  ge^ 
neral,  sa*yed  and  retoured  to  his  said  deceased 
father  By  conform  toretour  of  his  service,  dated 
,  in  favour  and  for  new  ijjfeflments 
of  the  )Said  annualrents,  and  of  the  said  land^ 
\n  security  as  aforesaid)  to  be  made,  and  grant- 


aito  the  Biid  C)«id*^liiiJboeteidd,  !ii  logd 
«id  profmr  ^fo£m  ;f  kMt>  rtJwnsBit^  bk  ilfaje^ 
4^7  Ga.A^ts  And^iuioiiAiiiBi^itliyi^  -siMijbeiiirihe 
ibK^[«Ml  aniuii^ent,  and'id  the  Iftiidfli  ttemsei^6% 
in  secuiitj  ad  aforediid,^*to  b6  tak^  by  tlie 
mid  G,  cn^  bis  IbMsalds^  -on'  fUe  groUDd  of  attf 
fmt  of  <lie  s&idlafidsotf)r  delivery  ^  ieltfth  and 
fito»e  obI)^  >¥ithit>ut  the  xiecess^ty  of  aiiy  otiber 
j^mboi»  is  ^diid  shall  be  as  valid  aod  efl^tud  a 
^aainei  to  dll  elida  attd  pw-p^sicb  ^  die  mid  ant* 
^iftab&its  aod  laoda  tbeittselve^  ineiciintyia 
ludd  JSk  ^as  if  a  particbl^J?  sasine  were  takeli  on 
^teqf  part  <tf  ppttieii  df  the:  said  IvSa  and  perv 
4lieAto  tberetifi  a^t^ithstaading/the  satoemay 
ly6rtii3Ct)titiguOfUfi^  and  within  tepariite  Juria* 
4ictwd8»  iaad  might  reqpife  varibtis  syndx>Is; 
m^etewith  bi»  Majesty  ^th  ooaiamt  f<M?eja)4 
batb  dtflfieiisedt.  and,  by  th^e  pr^®^'^  Wever 
iiiq[>e4ai9s»  to  be  H£3^i>i  )^4  to  Ho^t>  the. said 
^nimlre&t  of  L.  : :  «  or  csucbtotj^  annual* 
rent  as  by  law»  ibr  the  time^  shall  correspond 
to  the  foresaid  principal  smn  oi  L.  Ster* 

{ing,  to  be  yearly  uplifted  and  taken  at  two 
terms  in  the  year,  by  <8qual  portions^  as  before 
expressed,  forth  of  the  said  lands  and  others; 
AS  Aj^%Oj  the  said,  lands  ^nd  others  thansolves^ 
ill  further  security  of  the  siaid  principal  sum,  an<» 
pualrents,  and  penalties  to  both  annexed,  by  the 
said  C  and  his  foresaids/  in  fee  and  heritage, 
during  the  not-dedemption  thereof,  in  virtue  of 
the  clause  of  redemption  contained  in  the  said 


-freedoms^I  ammonti,  vnd  ciglifeeoiu  pertiniraii 
ihtjM0helmpt^jfTedyf  qiiietly»  well,  hoaow^ 
Ably^  iiad  m  j^Mce/ifi^iilunit  anjr  revoestioi^  coi^ 
«M(ficti<ftV0#  (dbktiuile  idiiaevtt;  o&rrtKG  yearly 
the  ^(SC^d  his  fesresib^,  t^hit  l^estyaiul 
^  It^ydi 'rac^^^dSM  said  enauadreiit; 

«ie  p^nnjr  Bcoto  oii  the  groutid  of  any  part  of 
iHe:fi»^esai  J  lands,  Sit  the  term  of  Whitsunday^ 
jft ^lume  6f  hl&ack  &rm,  if  isttked  only ;  and  ^ 
ilie  said  i^mds  and  others  themselves,;  in  security 
of  1^  sum%  ptincipdl,  interest,  aod  penakiei^ 
l>efi>re  spedfied,  during  the  not-redenAptiov,  tklt 
ff^  and  blench  duties,  and  otter  duties  and  s^v 
'tieei  if  my  he^  contained  in  the  add  A's  in- 
feftments  i€ the  same,  at  any  tinse  beftoetlie 
asiid  resignation^  toR  ai4«  other  iboknsKS  ot. 
Viscalu  service  whh;h  can  jusdy  be  eftaeied  fbi^ 
'j&f  the  soid^^altnualrent  or  lands  in  Sec^tfiQr,  hf 
Rny'j^sm  OP  persons  in  time  comings  Ailft 
1^  M Aj£st Y  ^RdMKs  the  said  charter  to  l>e  eae* 
firnded  in  ample  form,  with  all  clauses  ileedfdl; 
Rndf  prceepts  i&  be  directed  thereupcnu    €ri vrsH 

at  EwNBURGH,  the      .  day  of 

•  »«.»•••         «•  • 

•  --       -  '  I 

On  this  signature  a  cliarter  wift  |iass  in  Coftl- 
mon  form ;  and  C,' being  infeft  thereon,  .will 
stand  feud^Iy  vested  in  the  superiority  of  the  said 
hjeritaHe  right  The  property  may  be  suppos- 
f^  to  remain  h  b^ndifate jacentf  of  Iii$  £itl)cr 


9 ;  and,  iti  that  case,  it  ^11  be  neces^3Xf  for 
hun  to  grant  a  precept  of  dare  constiU  for  in-> 
fefting  himself  in  the  pf  ojierty. 


Trecept  qjf  CJafe  Constat  %  an  Jfer  iri  an  tIeriU 
abk  Bond,  who  has  cofr^kted  Ids  Right  to  the 
Svperority  by  a  Charter  of  Re^gncttkm  for  in^ 
j^img  himself  in  the  Proper^i 

C  superior  of  tire  ahriualfent  ri^ht,  Imd  of 
the  lands  and  others  underwritten,  in  liecuritjf' 
as  after  expressed,  to  and  ,  an4 

each  of  you,  jointlj^  and  s^vjferally,  itij  bail- 
lies  in  that  part,  hereby  specially  Constituted^ 
gireeting:  Because  it  clea^lt  ai^pears  to 
me,  by  authentic  insiniments,  read,  seen^  and 
considered  by  me,  that  thel  deceased  B,  my 
&ther^  died  last  vest  and  iSeised  ai$  of  fee,  at 
the  ftith  and  peace  of  our  Sdv^eigh  Lord  the 
fengj  HOT  oNtT  in  all  arid  Whole  an  an« 
nusdreiit  of  L*  ,  or  such  an  anntolrent 

as^  by  law  for  the  tinie»  may  correspond  to  the 
principal  siim  of  Li  ,  to  be  uplifted  and 

taken  at  tWo  terms  ih  the  year,  Whitsunday 
and  M&rtinmas,  by  equal  pdttions,  foath  of 
ALL  and  WHdLfi*-^f  flire  describe  ffie  ktm^Jh^  V 
OR  FORTH  of  any  piut  or  portion  thereof,  rea* 
diest  rents  and  duties  of  the  same ;  but  also 
in  all  and  whole  the  ssnd  lands  and  oth<|frt 

TOL,  !!•  $ 
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ibove  meationed  themselves^  lying  and  deh 
scribed  u  aforesaidf  and  that  for  the  great- 
er security  and  more  certain  ps^ment  to  the 
said  B,  his  heirs  or  assignees^  of  the  said  prin- 
cipal sum  of  L^  ,,  interest  falling  due 
thereon,  with  Uquidate  penalty  and  tecmly 
&ilure8,  all  as  eontained  in  an  heritable  bopd 
hy  A  to  thf  said  B  my  &ther,  dated  ^ 
and  instrument  of  sasine  foUowk^  thereon, 
dated  and  recorded  ;  but  r£* 
DifiMA^LK  ALWAY$i  and  uuder  BavB&sioN^  in- 
terms  of  the  chnise  of  reden^on  in  the  saidi^ 
heritable  bond  f  Asur  that  I  m^  nearest  anc|. 
]awfid  heir  to  my  said  i^er  in  the  ssMid  annuals 
rent  r%kt  and  lands  in  secnrityir  a&  afc^e^id  f 
4Kn  Tse^T  I  a|0  of  law#al  agie;  aks>  that 
the  said  annuakcpit .  sipA  knds  ia  security,  a^. 
aforesaidr  are.hdd  Qf  «ie:  the  sa^d  C,  as  imw^ 
diate  lawful  superior  thereof^  ia  fire<;  bleoebr 
&M(  payment  of  a  p^n^y  Scota  inoney,  ifiom 
the  ground  of  the  said,  landsr  at  the  t^^rm  qi 
liinutsuiulay  year^^  if  aske4  on)jr»  in  termis  o^ 
the  §aid  beritabiie.  band,,  hut  r€id:f  emaUe  as^ 
aforesai4j[  JUKKis^otiEr  I  hereby  s^ssia^  an^it 
lu^uxRjl  youi  and  each  of  yf^  jointly  and  »^ 
verajlyi  u^y  ba^&  ia  that  pfu't  foresaid»^  that^ 
on  sight  hefeo^  ye  pass  to  tbegrounfiof  th<t 
iiaid  lands,  and  ^lere  give  heritaW^  state  and 
sasine,  actual,  real  aod^  corporal  posses^^cHi  to^ 
^e  the  said  C,  not  onxy  of  the  said  anmiaK 
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irent  of  L.  Sterlingi  or  such  an  annual* 

rent  as  shall  by  law  for  the  time  owrvapand 
to  the  said  prineipal  torn  of  L.  9ter« 

Hng,  to  be  uplifted  and  taken  at  two  tenqs^ 
in  nianner  and  under  the  penalties  contained 
in  the  said  heritable  bond,  forth  of  all  and 
whole  the  lands  and  oti»ers  for esaid^  or  forth 
of  any  part  or  portion  thereof  readiest  read 
and  duties  of  the  same  $  buT  ajlso  Of  the  said 
lands  and  others  themsdiveSk  in  real  security  of 
the  said  principal  sunii  interest  due  thereout^ 
and  pw^ties  corresponding  to  bothf  in  terms 
(^  the  said  heritable  bond*  to  b6  held  in  maiif 
ner  e^ressed  in  the  sstid  bond.)  amu  that  by 
delivery  to  my  attorney,  beater  heteoi^  «f  earth 
and  stone  of  the  gmsmd  of  thtt  sakl  lands^  and 
a  penny  mwwy  6»  the  laid  stoualrent  ri^t# 
and  a£  earlh  and  steoe  of  tbe  ground  of  the 
said  Imh  theitiselties,  jaLtA  aU  other  ^rmb<^ 
requisites  ^  ^ut  aaoBSMAaLC  ax.wav%  and  im* 
der  RiLVBRSicrKt  in  terms  of  the  clause  of  re^ 
demption  contained  in  the  aaid  heritable  bond  $ 
WHICH  TO  Do^  I  hereby  cosunit  to  you  and 
ea<di  of  yon,  my  full  power,  by  tliia  my  pre^ 
cept  of  saaine,  directed  to  you  for  that  effect, 
hQ^^Glmm  qf  regiftroAm  jfot  prescrvg&m  m 
A6  Mook^^  Smion  Mfy.) 
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Gusrter  ef  Conjirmatian  and  Precept  qf  Qarft 
'   Constat,  by  a  Sutgect^Superkr^  in  Jkvour  qf 
'  ffie  Hehr  tfihe  (^editor  m  Ihe  Heritable  Bmi^ 
ffie  Debtor  being  dead^  and  not  represented. 

To  ALL  AND  SUNDUY  to  whoso  Itnowlcdg^ 
these  presetits  shatl  come,  M,  immediate  la^id 
superior  of  l^e  annualFent  right,  and  lands  in  se- 
curity  under  written,  greeting.  Kkow  te  that 
I  have  ratified,  approved,  and  perpetually 
C019PIRMED,  as  I  hereby  ratify,  approve,  and 
for  myself,  and  my  hmrs  and  successors,  perpetu- 
ally confirm,  an  heritable  bond  dated  » 
granted  by  A  to  B,  whereby,  in  further  secu* 
rity  to.the  said  B;  his  heiis  and  assignees,  of 
the  sums  for  wfaidbi  ha  therdby  became  bounds 
tiie  said  A  bound  and  ob%ed  himself  to  in- 
feft  and  seise  the  said  B  and  his  foresaids,  he* 
ritably,  but  redeemable  in  manner  therein  ex« 
pressed,  not  only  in  an  annualrrat  of  L. 
Sterling,  or  s^ch.  an  anmialrent  as  mi^t  by 
law  for  the  timecorre^nd  to  the  principal 
sum  of  L.  ,  to  be  ojplifted  and  taken  at 
two  terms  in  the  year,  Whitsunday  and  Mar« 
tinmas^  by  equsd.  portions,  begmniiig  the  first 
term's  uplifting  therec^  at  the  term  of  Martin- 
mas then  next,  for  what  should  then  be  fallen 
due,  and  the  next  term's  upliftmg  at  the  term 
of  Whitsunday  thereafter,  and  so  forth,  yearly 
and  termly,,  during  the  not-redemption,  witb 
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Ai  fifth  part  more^^  each  term's  interest,  of  Iv 
iquidate  penalty  for  each  term's  &ilure,  f  orth 
of  ALL  and  wMOhE-^here  describe  the  lands}^ 
or  forth  of  any  pact  or  portion-  of  the  several 
lands  smd  others  before  specified,  or  of  the  first 
and  readiest  of  the  rents  and  profits  of  the 
same ;  but  also  in  all  and  whole  the  said  lands 
and  others  themselves,  in  fuether  security 
to  the  said  B  and  his  foresaids,  of  the  payment 
iof  the  sums  of  money,  principal,  interest,  liquir 
date  penalty,  and  termly  failures,  as  specified 
in  the  said  bond ;  and  that  by  two  several  in- 
feftments  and  manners  of  holding,  the  one 
thereof  as  wdl  iirith  repeat  to  the  infeftment 
of  annnakent,  as  to  that  of  property  in  security, 
to  be  held  of  the  said:  A.  and  his  for^udds,  in 
free  blench,  ibr  pajweittfof  csl  penny  Scots  mo- 
ney on  the  grounds  td  the  said  lands,  if  asked 
only,  and  the  other  of  the  said  infeilaiei;its  to 
be  heldfi^m  him^  the  said  A,  of  his  immediate 
lawful'  superior  of  the  said  lands^.in  manner 
following,  vi2.  the  iiafeftment  x>f  annualrent  in 
free  blanch,  -for  payment  of:. a  penny  Scots 
mon^y  on  the: grounds '.of  the  said  lands  at 
the  term  (^Whitsunday  yearly,  if  asked,  and 
the  infe^menf^^  of  pToper^  in  seeujdty.by  the 
game  tenure^  and  as  fully  and  freely  in  all  re- 
spects, M  he  or  his  foresaids  held,  or  might 
hold  the  ^1^  themselves,  as  the  said  hefilable 
bond,  c<»it^ing  |a:ecept  of  sasine,  with  the  u* 
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^ual  dauses,  mort  AiUy  bears ;  toosthiil  At^lb 
with  the  instrument  of  sasine  following  (here- 
on in  favour  of  the  said  B,  under  tiie  hands  of 
,  notary  publici  dated  ,  and  re- 

corded ,  IN  the  WHotE  headsi  articles, 

clauses,  tenor,  and  contents  thereof,  with  all 
that  has  followed  w  may  follow  thereupon ; 
AND  I  WILL  and  GRANT,  and,  for  myself,  and 
my  hejrs  and  successors,  decern  apd  ordain, 
that  this  present  confirmation  is  and  shall  be 
fis  valid  and  sufficient,  and  of  as  great  forcci 
strength  and  effect,  to  all  intents  and  purposes, 
$s  if  the  writs  before  confirmed  had  been  verba* 
tim  engrossed  herein,  or  as  if  the  present  com 
firmation  had  been  laade  and  granted  before  the 
taking  of  the  said  infeftment ;  wherewith,  and 
with  all  other  objections,  defects,  or  imperfec-j 
^ions  which  may  be  proponed  against  the  vali* 
dity  of  the  writs  hereby  cpnfirmed,  or  this  pre- 
sent conflrn^ation,  I  have  dispensed,  and,  by 
these  presents,  dispense  for  ever;  And  fur- 
ther, because  it  CLEARLY  APPEARS  to  me,  that 
the  said  deceased  B,  father  of  my  lovite  C,  bear- 
er hereof,  died  last  vested  and  s^ased  as  of  fee, 
at  the  faith  and  peace  of  our  Sovereign  Lord  the 
King,  not  only  in  thp  foresaid  annualrent  payr 
able  out  of  the  lands  and  others  foresaid,  iq 
manner,  and  at  the  times  above  written,  but 
also  in  the  said  lands  themselves,  in  security  a^ 
^for^said,  but  redeemable  in  temis  of  the  clause 
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McdP  reversion  in  the  fssiia  heritable  bond ;  and 
THAT  the  said  C,  bearer  hereof,  is  the  eldest 
lawful  son,  and  nearest  and  lawful  heir  of  the 
said  deceased  B  his  father,  in  tiie  foresaid  an* 
nualrent,  and  in  the  said  lands  and  others,  in 
'security  as  aforesaid ;  and  that  he  is  of  law* 
fnl  ^e ;  and  that  the  foresaid  ammalrent,  and 
lands  disponed  in  security  as  aforesaid,  ace  held 
of  and  nnder  me,  my  heirs  and  successor^  im- 
mediate lawful  superiors  thereof,  as  fellows,  viz. 
the  said  infeflment  of  annualreitt  in  free  Uetod), 
for  payment  of  a  penny  Scots  mon^  on  the 
ground  of  the  said  lands,  at  the  term  of  Whit- 
sunday yearly,  if  asked  only,  and  the  inleft* 
taent  of  property  in  security  by  the  same  te- 
nure, and  as  fully  and  freely  in  all  respects,  as 
the  said  A  held  or  might  have  held  the  same 
himself,  but  redeemable  as  aforesaid;  there- 
fore, I  heiieby  desire  and  requirie  you,  and 
each  of  you,  jointly  and  severally,  my  baiHies 
in  that  part  foresaid^  that,  on  sight  hereol^  ye 
pass  to  the  ground  of  the  said  lands,  and  others 
foresaid,  and  there  give  and  deliver  heritable 
state  and  sasine,  real,  actual  and  coiporal  pos- 
session to  the  said  C,  as  heir  to  his  said  deceas* 
ed  father,  not  only  of  all  and  whole  the  fore- 
said annualrent  of  L.        ,  or  such  other  annual- 
rent  as  shall  by  law  for  the  time  correspond  to  the 
i^id  principal  sum  of  L»        Sterling,  to  be  upliit> 
ed  and  taken  at  the  said  two  terms  in  the  year4 
in  manner  aad  under  the  penalties  conjtained 
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in  the  said  herifcable  bond,  fo&tq  of  Ahj^  mi 
vmoLz  the  laafls  apd  ptliers  pftrticularly  abpve 
specified,  or  forth  of  any  part  or  portion 
thereof,  readiest  rents  and  duties  of  the  same ; 
but  also  of  the  said  lands  and  others  them- 
^Ives,  in  rpal  security  of  the  foresaid  princi- 
pal sums,  anniialrentSy  liquidate  penalties  and 
termly  failures  due  by  the  said  heritable  bond  ; 
TO  BR  Ksu>  in  fnanner  a^pv^  inentioned,  an^ 
that  by  deHyery.  to  the  said  C,  or  to  his  cer- 
tain attorney  in  his  n^tme,  bearer  hereof*  of 
jearth  lUf  d  9tQne  of  the  grQun4  of  the  said  l^nd^ 
ynik  a  penny  inonpy  fo^  the  9aid  annualrent, 
and  of  earth  aiid  stone  pf  the  ground  of  the  said 
Jands,  for  the  said  lands  themselves,  and  aU. 
pther  symbols  usu^l  and  necessary,  but  rs- 
PJEEMA91R  al^ays^  and  under  reversion,  in 
terms  of  tl^^  pWsje  of  redemption  contained . 
jn  thje  sai4  heritable  bond  and  infefhnent  fol- 
lowing thjereon  ^  and  thi3  in  noways  ye  leav^ 
4and0ne ;  which  to  do,  I  commit  to  you  and 
jcach  of  you  full  power,  by  this  njy  precept  of 
fasine  4ir?cted  tQ  yoij  for  th^t  (^ect,  salvo  jure 
OijtisUbet ;  and  I  consent,  &c. — (Clause  of  re- 
^stratioT^  Jqr  preservatim  in  the  Books  of  Councijf 
and  Session  on^J) 

To  complete  this  view,  it  is  only  necessary 
to  ^ye  an  example  of  the  sa^e  on  the  pre^ 
ppt  of  dare  constat. 
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InstrtmeM  of  Stame  cn  a  Precept^  Oztt 

ConstaW 

In  the  k AitfJB  OF  God,  amek  ;  Be  it  known 
to  ALL  MEN,  by  this  present  public  instrument, 
THAT  upon  the  day  of  ,  and  of 

the  reign  of  our .  Soveieign  Lord  George  the 
Third,  by  the  grace  of  God  of  the  Uiiiled 
kingdixn  q£  Great  Britain  and  Irelatid,  King, 
JDefender  of  the  Faith,  the  "  year,  in  pr-e- 
SENC£  of  me  notary*pubIic,  and  of  the  wit- 
nesses after  designed,  and  hereto  subscribing;, 
APPEARED  L,  as  attorney  fbi'C,  whose  power 
of  attorney  was  sufficiently  Icnown  to 'me  the 
said  notary^public,  and  passed  with  us  and  M, 
•baillie  in  that  part,  specially  constituted,  in 
virtue  of  the  precept  of  clare  constcH  after  in- 
serted, to  the  ground  of  the  lands  after  men- 
tioned, respectively  and  successively ;  the^  said 
attorney  having  and  holding  in  his^  hands  the 
PRECEPT  of  CLARE  CONSTAT  after  inserted^ 
made  and  granted  by  A,  immediate  lawful  su- 
jperior  of  the  annualrent  right  and  right  in  se- 
curity, thereby  granted  in  favour  of  the  said 

C;     which    PRECEPT    of    CLARE    CONSTAT     the 

said  attorney  presented  to  the  said  baillie,  and 
jdesired  him  to  proceed  to  the  execution  of  the 
pffice  of  bailliary  thereby  committed  to  him, 
by  giving  sasine  to  the  said  C  of  the  annualr 
fex)t  apd  lands  in  security,  in  terms  of  the  said 
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precept ;  which  desire  the  said  baOli^  Bmi&Qg 
to  he  reasonable,  he  received  the  said  precept  of 
cbtre  constat  into  his  handle  and  delivered  the 
same  to  me  notaiy-public  subscribing,  to  be  by 
me  read  and  published  to  the  witnesses  present, 
which  I  accordin^y  did,  and  of  which  precept 
of  clare  constat  the  tenor  follows  in  these  words: 

*  A,  superior  of  the  anmialrent  right,  and  lands 

*  and  others  in  security,  as  after  expressed,  to, ' 
&c.— (Aerv  ^preccptis  transcribed  verbatim^  wkk 
&e  subscripHons  cf  ifiie  grantor  and  mtnessesy^^ 

AFTER  READING  and  PUBLISHING  of  wMch  FBB- 

CBPT  of  CLARE  CONSTAT  sbove  inserted,  tte  said 
baillie,  in  virtue  thereof,  and  of  the  office  oi 
baaOiary  thereby  committed  to  him,  oavb  and 
BBLnrBRED  to  the  said  C,  heritable  stute  and 
'Sasine,  real,  actual  and  corporal  posseS£B<m,  not 
ONLY  of  ALL  and  whole  the  foresaid  annual- 
rent  of  L.  Sterling,  or  such  other  smnual- 
rent  as  by  law  for  the  time  may  correspond  to 
the  said  principal  sum  of  L.  StecBng,  to 
be  uplifted  and  taken  at  the  said  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,  as  above  specified,  forth  of  all  and 
WHOLE  the  lands  and  others  foresaid,  or  forth 
of  any  part  or  portion  thereof,  readiest  rents 
and  profits  of  the  same ;  but  also  of  all  and 
WHOLE  the  lands  and  others  themselves,  with 
the  pertinents,  in  real  secuiuTy  of  the  fore- 
said principal  sums,  annualrents,  liquidate  pe- 
nalty and  termly  &ilures,  as  due  by  the  9aid 
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heritable  bond,  and  that  to  be  hbld  in  man- 
ner above  mentioned,  by  delivering  to  the  said 
attcmiey  g^  emiii  and  atone  of  the  grounds  of 
thte  said  lands,  aad  a  peany  moaey  f<>r  the  said 
annualrent,  and  of  earth  and  stone  of  the 
grounds  of  the  said  lands  themselves,  in  secu- 
rity, as  said  is,  after  the  form  and  tenor  of  the 
said  precept  of  clare  constat  above  inserted,  in 
all  points ;  but  redeemable  always,  and  under 
reversion,  in  terms  of  the  clause  of  redemption 
contained  in  the  said  heritable  bond ;  where* 
OTOK,  and  upon  all  and  su»0W  the  prpmises, 
the  said  attorney  asked  and  took  instruments 
in  the  hands  of  me  notary»pubiic  subscribing ; 
THESE  things  were  so  done  on  the  grounds  of 
the  said  lands,  and  upon  each  separate  tene- 
ment thereof,  respectively  apd  successively,  be- 
twixt the  hours  of  and  of  the  day, 
month,  year  of  God,  and  of  the  King's  reign, 
respectively  first  above  written,  before  and  in 
PRESENCE  of  and  witnesses  to 
the  premises,  specially  cs^ed  and  required*— ? 
(Notanfs  Do^uet  subjoined). 

The  preceding  forms,  by  which  the  right  to 
the  heritable  debt  is  continued  to  the  heir  of 
the  creditor,  may,  with  some  trifling  variations, 
be  applied  to  the  disposition  in  security,  instead 
of  the  heritable  bond.  An  example  of  a  par- 
ticular conveyance  of  a  Dispo  ntion  in  Security^ 
^Ul  be  fouad  in  the  Appendix  to  this  volume^ 
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'  VL   EXTIKCTION  AND  DXSCHAROE  OF  THS 

:  HI^TABL£  BOND. 


•    • « 


One  of  the  objects  of  the  modem  heritable 
security,  is  to  gi'^e  the  creditor  access  to  the 
estate,  that  he  may  draw  his  payment  from 
the  rents.  Under  this  tide  of  possession,  he 
may  draw,  not  merdy  what  will  be  su£^cien( 
to  pay  the  interest  of  his  debt,  but  the  (entire 
rent,  until  the  whole  debt,  principal  and  intef 
rest,  be  psud  off.  All  the  money  so  received, 
after  paying  the  interest  ax^d  expenses,  goes 
to  extinguish  the  prin(:Spal  debt.  The  herita- 
ble security  may  therefore,  by  such  intromis- 
sion, I^  completely  dSs^harge^. 

In  another  view,  the  heiita)}le  security,  as 
I  formerly  pbserved,  as  a  mere  accessary  right^ 
depending  on  the  existence  of  the  personat 
obligation ;  whatever,  therefore,  extinguishes 
that  obligation,  puts  an  end  to  the  security. 
.  This  right,  theq,  may  be  extinguished  by  acts 
of  intromission  ;  and  it  may  also  be  extinguish- 
ed by  a  simple  discharge.  The  purchaser  of 
an  estate  is  safe  when  he  se^s  a  discbarge  of 
an  heritable  debt  by  the  person  standing  in 
right  of  that  debt.     But  it  is  better  to  takg  a 
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discharge  and  renunciation,  which,  going  on 
record,  meets  the  infeftment  by  which  the 
burden  has  been  constituted,  and  thus  prevents 
the  possibiUty  of  any  future  quesdon  as  to  the 
discharge  of  the  debu 


Fmm  qfihe  Deed. 

I,  C,  CONSIDERING  that  A,  by  his  heritable 
bond  dated  ,  for  the  causes  therein  spe- 

cified, BoqNH  and  obliged  himself,  his  heir^, 
executors,  and  successpTSy.  to  repay  to  B,  his 
heirs  or  assignees,  th^  sum  of  L.40d6  Sterling, 
and  that  at  the  term  of  Martinmas  ,  with 

L.80d  Sterling  of  Iiquiya;t6 'petiidty'iYi'  case  of 
failure,  and  the  due' arid^  legal  interest  of  the 
said  principal  srtm,.  fifoiri'  the  date  thereof  to 
the  said  term  df  paymettt,  and  yearly,  termly, 
aftd  proportionally  thereaftei*^  during  the  not- 
pkj^ment  thereof;  afnd  that  git:  two jtexmi^  in  the 
year,r  Whitsunday  atid  Martinmas,  by  equal 
portions;  beginning  the  first  te^'m'*'^  payment 
theredf  at  the  term  of  Martimnai^  then?  ntexty 
for-  whact  should  be  due  from  the  date  there- 
of to  that  term,^  ai^  thft  neit  term's  payment 
<)f  the  said  interest  at  the  terito  of  Whitsunday 
,  for  the  half  year  immediately  preceding 
that  temiy  and  so  forth,  at  the  said  two  term^ 
♦f*  Martinmas  and  Whitsunday  yearly  there^ 


9i6  ^TINGTIOK  AND  DlSCHARGS 

after,  by  egual  portions,  daraig'  the  not-pay« 
tnent  of  the  said  principal  sum,  with  L*20  of 
liquidate  penalty  for  each  term^s  failure  in  pay- 
ment of  the  said  annualrent  at  the  terms  above 
mentioned :   And  for  the  said  B,  his  further 
security  and  more  certain  payment  of  the  fore- 
said sums  of  money,  the  said  A  thereby  be^^ 
came  bound,  upon  his  own  proper  charges,  to 
infefl  and  seise  the  said  B  heriti^bly,  but  un« 
der  redemption,  in  manner  therein  mentioned, 
KOT  ONLY  in  ALL  and  whole  an  annualrent  of 
L.  SOO  Sterling,  or  such  an  annualrent  as  shall 
correspond  by  law  for  the  time  to  the  foresaid 
principd  sum  of  Lk4000  Sterling,  to  be  up- 
lifted and  taken  at  the  terms  foresaid,  during 
the  not-redemption,  forth  of  all  and  whole 
— (here  the  lands  mil  be  describedy-'Hx  forth  of 
any  part  or  porticm  ther6oi^  and  of  the  first 
and  readiest  of  the  rents  and  pro^  oi  the 
isame ;  but  also  in  all  and  w^oirE  the  said 
lands  and  others  themselves^  in  FuaxiiEii  $£Ctj« 
tiiTY  to  the  said  B,  and  his  fore^dS)  of  th^ 
payment  of  the  sums  of  money,  principal,  an* 
nualrent,  and  limiidate  expenses,  $ni  termly 
failures  above  m^\ioned,  and  that  by  two 
several  infeftmisi^  and  manners  of  holding, 
a  sewlde  se,  ai$  the  said  heritable  bon^  ooB-^ 
taining  proc^rp^tory  of  resignation,  precept  ^i 
sasiiie,  clause  of  absolute  warrandice,  clause 
of  reversiotii  with  other  usual  and  necessary 
clauses,  in  itself  more  luUy  bears  j  m  viarus. 


OF  TUB  I|£iaTABLB  B017{>»  iffi? 

^  wjH^b  iieriteUe  bood^;  and  precept  of  ssu 
fioa  therein  contamedi  the  said  B  was  duly  in^ 
&ft  and  aeised  m  the  said  annualrent,  and  in 
the  said  lands  and  others  themselves  in  secU'^ 
lity,  as  ^aid  i$f  conform  to  an  insttnment  of 
nmwm  in  his  £ivour«  dated  , .  and  record- 

ed  :  Ahjp  Fya.THERt  consij^erino  that 

the  said  I^  hy  his  diqnisitiQO  imd  assignationt 
of  date  »  for  the  causes  thereiii  ^pecifiedf 

aoi«p  and  msfoned  to  me^  my  heirs  and  assig* 
neeSy  heiitablyt  but  redeemable  always^  and 
under  reversion^,  in  manner  specified  in  the 
said  bondt  >^ot  okxy  all  and  wslolb  the  fore* 
said  annualrent  of  L»SOO  Sterling^  upliftable  in 
VBmmex  foresaid^  and  that  from  the  tenn  of 
»  and  duriqg  the  nofc^redemptiony  but 
AJL90  the  said  lands  and  others  themselvei^  19 
FUBTHBit  s^cuBinr  to  me  and  my  foresaids^  of 
the  payment  of  ihe.  said  sums  of  money*  pfin^ 
ciipal,  inteii^st*  and  liquidate  penaltyi  and  tenor 
Ly  failwesb  if  incurred*  with  all  right/  titles 
and  interests  which  he  had*  or  could  pretend 
thereto  in  time  coming  j  akd  fixbthbb*  the 
said  B  thereby  constituted  me»  and  my  fore* 
falds,  his  ce9siQners  and  assignees  int  and  to 
the  said  principid  swsa  of  L^4>000  Ste9rli|]!g,  an^ 
nudb'ait  thereof  £wm  aijd  since  and 

durizi^  the  notrredeniption*  together  with  th^ 
tiquidate  penalty  and  te^mly  failijires  above:  »r 
prised,  ineimed  or  to  be  ineurj^d ;  anj?  w 
imd.  TO  the  said  heritable  bond  itself  witi)  aH 


fcu  or  wiigfrt  hsBt^  fbOonpri  umran^  39 
tae  tttd  Ssposftkxi  aad  aaf^icitkpfv  of  date 
tlx€M£U%  containing  prociBalof^r  of  Rsgna* 
tiOfi^  frecepC  of  asiiie^  and  daose  of  wran- 
£ce  iiofli  &t  and  deed,  with  mher  asoal 
damseSf^mihs^  icofe  Mir  bears:  That  in 
inttxi€^  of  tibe  precept  .oT  sasrnp  tberefli  <coii« 
Uineif  I  waii  dolj  infeft  in  tke  said  aainosd* 
rent  and  lands  tbeosidTea  in  aecmitjy  as  tfie 
ta^ne  tbeieon,  of  date  ;  and  ncofd^ 

ed  -  9  in  itsdf  more  fhUy.  bears  ^  An9 

now  SsciHa  that  the  oaid  A  has  jAade  psf- 
ment  to.  me  of  the  fiiresaid  princqal  smn  of 
L^4000  Sterling;  with  the  sum  of  L.  -  •  as 
the  intetett  cf  the  said  piincqial  sum  'fion 
to  this  date,  sdl  f<Hmer  interest  fanning 
been  paid  np^  amonntiog,  in  whole;,  tfaese^stnitt 
of  principal  *3nd  interest,  to  the  smii  of  I^  ~ 
Sterling,  whenof  I  herebj  ackndiritfdge  the 
receipt,  renmmcing  alt  exoqitions  in  the  con^ 
traiy ;  THSRSfORE  I  hanre  exonsrei^  and  dis^ 
CHAROEPf  88  I  haehy  mot  omi.t  filo^^sa,  ac*^ 
QViTf  jand  mnp&iiter  discharge  the  said  A,  his 
heirs,  .exectitors,\and  saa;essors,  of- the  said 
principal  sum  of  KiOOO'iSterling,  snd  of  4he 
interest  due.  thereon, .wilb^thce  sum  of  L.8CX) 
Sterling  of  iiquidate  pemdty,*  ^xA  the.  termly 
failures  contained  in,  iuiddne  b3r,.tlie:saklhe^ 
ritable  bond  itself,  \diole.  dansas,  tencv,  and 
contents  of  the  same^  with  ail  action^  diligence^ 
Md  execution  competent,  or  that  may  be  c&Bki 


I 


patent there<m»  j&r  ever;  Btir  ALstf  have  re- 
KOUKCED  and  ovEaGirBK,  as  I  herd^jr  re- 
KouKCS  and  overoite;  td  and  infkvotir  of  th^ 
said  At  and  his  faeirS  arid  diicc^sskxrs,  ndt  only 
the  foresaid  anntialrcmt  of  li.^00  Staffing,  be* 
ing  the  attniialreiit  corresixAiding  ta  the  said 
prindpal  sum  of  L400d  SterHng,-  upIifUhle  at 
the  torntet  and  by  the  propdrttoife  fb^baid/ 
FORTH  of  the  lafids  and  others  abtfte  ihittkti  f 
BUT  ALSO  the  said  wntfLZ  xAnds  and  others^ 
with  the  pertinents,  fyitfg  and  dci^crib'ed  tts  ai- 
foresaid,  theiAsdves,  with  the  said  heritable 
bond,  and  instrument  of  sasine  following  thefre-' 
on,  in  &vour  of  the  said  B,  and  the  disposition 
and  assignation  granted  by  him  to  fixe  in  man-^ 
ner  foreimidi  with  the  instrument  of  sasine  fol- 
lowing thereon  in  my  favdUr;  and  I  will^ 
and  eRAKT  the  foresaid  anniialrerit  df  Jji^OO 
Sterling  td  have  been  duly  aiid  lawfully  re- 
deemed fVoiii  me,  my  heirs  and  stteceitsors  f 
AMD  I  cioH^ESS  and  dsclars  the  said  lands' 
add  dthdrs  fcMresaid^  otlt  Of  wliidt  the  sdd  an- 
litiity  ^Bi  demandable,  to  be  looked  and  dis-' 
burdened  therec^,  and  of  tiie  iniMfahotent  al^Ve 
mi&ntioned  in  all  tiine  coming  i  Ain>  ptiRTHsii, ' 
I  have  itENoUKtiBD  Imd  released^  as  I  hereby 
RkNouiYCE  and  for  ever  rei^easb^  the  foresaid 
lands  and  others,  iHth  tl»  pertinents  thereof^ 
all  lying  and  described  a^  aforesaid^  togethw 
vritheU  right,  tttl^^and  iittereit  wfaiqh  I,  my  < 

VOL*  u*  T  .    .  s  r. 
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predecessors  and  authors^  or  heirs  and'  succes-^ 
aors,  ha^  haye,  or. could  pretei|d  thereto,,  or 
to  any  part  or  portion  thereoi^  in  virtue  of  the 
erigindl  haitable  bond*  and  id&ftii^^tf  follow^ 
ing  therein*  in  favour  of  the  smi  B^  or  of  the 
diqpo^tion  and  asngnation  by  B  to  m^  and 
^f  the  infeftment  following  thereon^  aud  th4T 
TO  and  IN  FAVOUR  of  the  said  A»  his.  heirs  and. 
successors  in  the  said  lands^  to  be  by  them  en« 
jpyed  and  possessed,  free  and  dii^urdened  of 
the  said  heritable  securities  in  all  time  c0ining» 
the  same  being  now  and  for  cfver  extinouish* 
ed:  which  discharge  and  rshvmciatioK  a-' 
hove  written^  I  bind  and  objlios  rofi,  iny  heirs 
and  successors^  to  warrant  to  the  jssiid  A  and. 
his  foresaids,  .at  aU  hands,  and  agsin^  all  d^ad« 
ly  as  law  will ;  and  I  have  l^r^with  .delivered. 
uqf  to  the  said  A^  the  foresaid  bcp-i|able  bond: 
and  sasine  followii^  thereon,  with  the  di^K)- 
s|tion  and  ass^^ation  by  the  said  B  to  me,  and 
sasine  thereon  la  my  &voi)r>  to  be  use4  and 
disposed  q£  by  the  said  A  at  his  pleasure. 
And  I  consent  ta  the  RBofsTRATioK  hereof 
i9  the  books  of  Council  and  Session,  or  other 
J^^es'  boG^s  competent^  that  all  necessary  ex- 
ecution may  pasfr  on  a  decree  to  be  interponed 
hereto  ^  and  ax.30  in  tl^  general  a^d  particu* 
l^r  register  of  sasines^  reversions^  &c.  for  pub« 
lication:    And  to  that  effect  X  constitute 

^  -  -  ■     '  '  ■ 

-•  my ^  procurators,^  &a     In  wiTi^fss 

whereof^  &c*  *  . 


A&SOLbTE  m&POSITIP)!  AKfi  j^Ack-BOKD^    i^l 


ABSOLUTE  DISPOSITIQl*  WITH  A  BACk-BOND* 

Before  leaving  this  subject^  there  is  anothef 
species  of  heritable  security  which  it  may  hi 
proper  to  take  notice  of-— that  is,  the  absdiute 
disposition  with  a  back-bond,  'the  form  ot 
the  disposition  has  nothiAg  peculiar ;  it  beard 
to  be  a  disposition  of  an  heritable  subject  for 
an  adequate  price.  An  example  id  umieiessary ; 
it  is  sufficient  that  I  refer  to  the  disposition  to 
a  purchaser,  which,  with  the  back-bond  ^veii 
by  the  disponee  on  receiving  thft  right,  will 
sufficiently  explain  the  transaction. 

Back' Bond  by  a  Disponee  to  "^^^idm  u  JDisposi" 
tian  is  given  as  a  Security  for  a  Debt. 

ly  B»  coNsiDEBiNO  that  A^  by  his  disposi* 
tion,  dated  »  sold  and  disponed  td 

rhe,  my  heirs  and  assignees  whomsoever,  he- 
ritably and  irredeemably,  all  and  whole  the 
lands  of— (^Here  describe  ^temy^mih,  all  rights 
title  or  interest  which  he  had  or  oould  pretend 
thiereto,  as  the  said  disposition,  containing  pro-^ 
curatory  of  resignation,  precept  of  sasine,  and 

T  « 
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several  other  dansesfy  more  fully  bears ;  on  tife 
precept  of  sasine  m  wbicli  dispositfiord  I  was 
duly  ipfeft  in  the  said  lands^  as  the  ibstrui^ent 
of  sasine  taken  thereon^  dated  ;  ^  and  re- 

corded ,  more  fully  bears :  And  fur- 

ther, coNSiDEiiiNG  that  although  the  said  dispo- 
sition proceeds  upon  the  narrative  of  my  having 
paid  L.  Sterling  to  the  said  A/as  the  price 

of  the  lands  and  others  th^eby  disponed  ta 
mei  yet  notwithstanding  that  narrative,  I  here- 
by declare,  that  I  paid  no  price  for  the  same, 
the  said  lands  being  disponed  to  me  by  the 
said  A;  in  security  of  the  sum  of  L. 
Sterling  due  by  him  to  me,  c<^nform  to  bond 
of  date  ,  payable  »  and  bear- 

ing  interest  from  the  term  of  ,  and  in 

security  of  such  other  sums  as  I  may  hereafter 
advance  to  him ;  and,  for  the  further  purpose 
of  my  disposing  of  the  said  subjects  in  manner 
after  provided  for,  in  c^se  the  said  debt  or 
debts  be  not  paid  to  me  at  or  preceding  the 
term  of  next,  therefore  I  hereby  Bind 

and  OBLIGE  me,  my  heirs  and  succes!K)rs,  to 
DENUDE  in  favour  of  the  said  A,  his  heirs  or 
assignees  whomsoever,  of  the  said  (Hspositibn 
and  heritable  right  to  the  lands  and  others  a- 
bove  mentioned ;  and,  for  that  purpose,  to 
grant,  subscribe  and  deliver,  to  and  in  fkvbur 
gS  die  said  A  and  his  foresaids,  a  formal  and 
^itiid  disposition  and  conveyance  of  the  said 
Is^ds  and  estate,  contiiimog  procuntory  of  re-^ 


^a^gnatiotH :  pf ecq^t  of  sasi&e/ \^th>rai:randice 
irom  my  own  proper  fabts  and  deeds^  and  all 
other  daii8e$  proper  for  divesting  me  oC  all 
xig^t  and  title  to  the  lands,  and  ^estate  above 
^n^itioQedt  and  for  establishing  the  ssame  ia 
:the  person  of  the  said  A  and  his  foresaids,  un* 

.  der  the  penalty  of  L.50  Sterliog,  over  and  a^ 
bove  performance  i  but  that  only  in  the  i^ven^ 
that  th^  said  principal  sum  and  iatordst,  and 
^uch  other  sums,  as  I  may  advance  for  the  said 
Af  with  any  expense  I  may  have  incurred,  i^ 
paid  to  i9.e  or  my  foresaids,  at  or  preceding  the 
temi  of  • '.  nexti  declaring,  that  if  the 

said  deKts,'  principal^  interest  and  expenses, 
are-  nat  paid' at  or  preceding  the  said  term, 
then,  and  in  that  case,  it  shall  be  lawful  for 
me  t9^«ell,.aii4  di^se  of  the  said  subjects  by 
.publiq  coup,  jjTter/prQvious'a^  three 

.  tlrtje^'ajt  re^st,..sjuWeg^^  the  said  term  of 

.  Zx^[^  i^B^^ihe^  V  '/r  newspapers;  it 
feeing  :afwa^  uj^  case  the- price  at 

.which  the  43aid  lands  may  sell  shall  exceed  the 
j^'didl  d^bt  or  d9bt$,  principal,  interest'and  ex- 
pense^ due  to  qie  at  tfie  Jtiine,  with  the  expense 

.  of  .Jtie  sai4  sil^s, ,  that  raiid/my  foresaids  shall 

be.  BOyijQ  .and,  pbliqed  tp  account  to  the  said 

A  ^aud.  }us  ,5>resaids,  Tor  ttfe  balance  of  tlie 
.  said/prici.  rejnaining/Ih:my  hands  ^withoDt 
:  ?REJUP;cE  tO:  m^_oj ,  my-,  fqresai'^s"  using  -all 
.  manner  of  action  and  execution,  real.and  per- 

sonaU  .affainst  the  ^ai'd  .A  or '  his  fdxesaias,  on 


Hoi         BACK-B0)ID  tt  A  I^RUfT  SI8MNXK* 

the  gf duttd  of  dclit  ^ho^  niefitiotied,  or  on 
any  oth^r  grounds  of  debt  to  be  takeft  fbr  sub; 
wquent  advances,  at  any  time  after  the  said 
term  oP  n^rt^  to  the  efbet  of  recover^ 

mg  full  j^yment  of  the  said  debt;  Aud  I  cotr« 
asKT  to  the  RioisraATioK  hereof  in  the  booka 
^  Council  suDd  Session,  or  otiier  Judges^  books 
competent,  that  letters  of  homing  on  six  days^ 
charge,  and  all  other  execution  necessary,  may 
pass  on  a  decree  to  fbllow  hereon^  and,  £m 
that  purpose}  coi^stituts 
my  PROCURATORS,  &c.  Ik  witness  wbrrr^ 
or,  &c. 

The  terms  of  the  back-bond  ^1  vary  acr 
jcording  to  the  circumstances  of  the  case,  and 
the  nature  of  the  transaction  between  the  par- 
ties.— ^The  necessity  of  preserving  the  purpo- 
ses of  the  trust  by  a  regular  deed,  will  best 
appear  &om  the  statute  made  on  this  subjecfi 
166%  c  ^5, 

Act  anent  Blink  Bonds  and  Trusts. 


1 « 


Our  Sovereign  Lord  consiejering,  t|iat  the 
subscribing  of  bonds,  assignations  and  disposi- 
tions, and  othier  deeds  blank  in  the  name  of  the 
persons  in  whose  favour  they  are  granted,  as  al- 
^o,  that  the  entrusting  of  persons,  without  any 
declaration  or  back-bond  of  trust,  in  writing. 


from  the  person  entrusted,  are  occasions  of 
ftaiid,  as  also  of  many  pTeas  and  contentions  | 
boTH  therefore,  with  advice  and  consent  of  the 
£9tates  'of  Parliament,  btatutb*  and  oHdaik* 
tiiat,  for  hereafter^  no  bonds,  assignfttions,  dis** 
portions  oir  oth^  deeds,  be  4iubscrihed  blaidi 
to:  tiie  persott  or  persons  mme  in  whi3se  favout 
ihey  are  conceived,  atid  f^t  the  foresaid  per«> 
son  or  persons  be  either  insert  before,  or  at  th6 
{subscribing,  or  at  least  In  presence  of  the  same . 
.witiiesses  who  are  witnesses  to  the  subscribing 
before  the  deliveiy  ;*  CEarifvtKo/that  all  writs 
iotfaerwise  subscribed  and  delivered  Uaidc  as  said 
w,  diall  be  dedared  null ;  and  further,  that 
1X0  action  of  declarator  of  trust  shall  be  sustain*- 
^  as  to  any  deed  of  trust  to  be  m^Ae  for  here^ 
lifter,  except  upon  a  de<ilaration  <Mr  back-bond 
of  trust,  lawfully  subscribed  by  the  person  al* 
leged  to  be  the  trustee,  and  against  whom,  or 
his  heirs  or  assignees,  the  declarator  shall  be 
JBtented,  or  unless  the  same  be  referred  to  the 
oath  of  the  party  simplkiter ;  DEci^RiMro,  that 
this  act  shall  not  extend  to  the  indorsation  of 
bills  of  exchimge,  or  the  notes  of  any  trading 
company. 

'  Where  tiie  decree  of  a  Court  is  required  for 
establisKing  a  trust,  a  declaratory  acdon  in  this 
fcrni  will  be  instituted. 


mmmoxM^n  oicuutikTgk 


■»*-'-»   -•-      ,.  »tf 


fimmbuigfJkeknaar  qf  Tnt^  md. IknaiSngi, 


^*'s.^«        •*«^%i*^'^      «      •<«* 


^U||^i)ttt3bflr  itf  d&^e.  <  ,  Mbi  aiii^afed  and 
|tis^«^  tQ  and  in  faVoor  d*  B»  liis  lieirs  ot 
Vsslpeds  v^mM^i^f^  kerititbljr  aod  ircedeiraA^ 
Hldy;  ALi  and  WitdLB  the  laiids  of  ;  oti 

ilviiigh  diipMitkm  the  $»d  B  was  infeft,  and  hki 
IfifitfCuBtftit^of  i^iiic^ '4at64  ,  dulyr«- 

^i^ded-*    V    ':  '  A»o  thujs  tr  is,  thafc  the  said 
i^6^*  thouj^h  aii'pi^rendjF  a&si^e;  «re  bsvi^p* 
%1^6^  41  m^re  trust  in  the  person  of  the  said 
B,'l<$r:b^hfobfdf  th^  l^suei^  as  appears,  &c.tv 
(^Hii^Ae  p'lOfmA  ^n^^kieh  Ae  tn^  is  to  bepnrn^ 
W  ittv#  Ae  skOedy-'Avm  AtTKOUQH  the  pitttuer 
%as  biUfft  deaireid  and  required  the  said  B  to  dd- 
Bude^  of  the  said  trust,  and  to  reconvey  the  said 
|aftd9^abd  estate  to  hitpi  and  to  make  payment 
*^  {h6  .ptsrsuer  of  the  rents  €(f  the  said  hmif^ 
fledurttng  therefrom  whatever  ddits  he  can  e« 
^^tal^h'tobe  due  to  him  b^r  the  pursuer,  or 
paid  off  on  his  account,  yet  he  refuses,  at  lea^ 
d^ays,  30  tQ  do*    ThArefohb*  it  ought  aiid 
SHOULD  be  MUND  and  declared,  by  decree  of 
the  Lords  c^oiir  Council  and  Session,  that  the 
foresaid  disp<:(sitiQn,  grsm^  bj^  th^  pursuer  to 
the  said  B,  was  a  trust  in  his  person  for  the  use 
and  behoof  of  the  pursuer,  his  heirs  or  assig- 
nees ;  AND  the  said  B  ought  and  should  be 
^ECERKlBD  and  oRDAiKEDt  by  decree  foresaidi| 


ix>  denude  of  the  said  h»M  uritb  the  p6rtiQeiita» 
aptid  to  aiisigQ  die  wii^  nui  6vsdents:tlie|«ol| 
litflfkosition  in  his  own  £a.vtair»  and  siasine  foUoiTp 
Ing.ther^aBs -by  grantinif  9U  deeds  req^i^ite  for 
Completely  reinvesting  the  pursuw  in-th^  mh^ 
f>f  the  ss^id  lands,  with  warrandice  from  hcfy 
jand  deeds }  AND  FuntHxa^  <4be' said  defend^ 
OUGHT  and  sifouiiD  be  i>£€Baiiix>  ajid  qroaTih* 
£Pt  by  decree  a^eaaid,  to  hold  ji^t  coufit  ^id 
reckoning  with  the  pursuer  for  the  n^^ts  of  thj^ 
^s,q4d  lands  fbr  crop  >  and  down  to  t!}&  ffy^ 

.riod  of  hjbi  deniidk^,  dedttetiaf  tbetefrom  w^|* 
;]Qyer  debts  he  can  es^bUsh  to  be  due  tP  hidljM^lf 
J^y^the  ]mrsuer»  or  which  ^  ftifiy^iaiire  pa&d  cox 
Account  of  the  piuBuerii  and  to  make  payment 
;to  the  pursuer  of  t^uch  balance  Si»  shall  a^i^ar 
40  be.di|e,lo  hkti  by  the  defetiderj  wi^  ictterest 
:on  the  said  bakmce  from  the  date  of  citati^m 
:ii€feon-«  and  in  timr  comuig,  diidi^  ^npp' 
,  payment  th^eof  J  and  also»  to  snake  payment 
iathe  pursuer  of  the  sum  of  I^  »  <»r'such 

rium^as  our  said  Lords ,  shaU  modify  as  the.  esr- 
\pense  of  this  process,  besides  the  eixpenae  of  ex- 
tracting the  decree  to  follow  hereon,  conform  to 
.  the  la^s  and  (kily  praotiee  of  Scotland,  used  and 
observed  in  the  like  cases,  in  all  poii^.    Oba. 
wihL  IS  HEREFORE,  kc.-^In  commonjorm*^    < 

Under  the  present  head,  I  ha,ve  ^ven.  a|l 
that  r^ates  to  the  voluntary  heritable  security, 

^jc»«y0y%«c0,  ai\4  diapharge,  vi  The  legal  ^e- 
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ceaatfVcBt  adjudkalicmy  as  wdl  a8  those  dkedi 
i^ecfissary  to  ehs&Ie  the  purchaser  at  a  judicial 
nie  to  pay  up  tiie  price,  will  be  found  utidef^ 
the  head  of  Real  Diligence;  and,  in  closing 
this  chapter,  I  shall  present  to  the  reader  a  few 
deeds  connected  with  the  subject  of  which  t 
have  been  treating. 


.  fiESpS  C0KNECTE9  WITH  THE  MODERN  S&-  : 

miTABUi.BONB. 

.,  Qb^^tiion  tografU  an  Heritable  Bmd. 

'   I»  C  H  of  ,  coKsmBRiNO  lliat  Sir  R  M 

lof  .  ,  banmet,  has,  by  diiposidon,  of  ddi/t 
,  sold  and  disponed  to  me  and  the  hedrs 
-male  proq:cated  betwixt  me  and  K  W  my  first 
.qp0ii9&S  WHOM  FAu*iN0,  to  the  heirs  male  to  be 
^procreated  of  my  body  in  any  aufasequexit  maiv 
4Sd£pe:;  WHOM  vaiUNG,  to  my  other  heirs  of 
tailzie  and  suecessors  therein  mentioned,  all 
ismd  WHOLE  the  lands  and  barony  of  , 

wiUh  and  und^  the  coaditions>  restrictions,  li- 
ipei^tionSy  clauses  irritant  and  rescdatire,  r^»r- 
vations,  powers  and  Acuities  ther^  engross- 
ed, BUT  from  which  entail  and  clauses  pro- 
hibitory, irritant  and  resolutive  therein  men- 
tioned, there  id  £XC£PT£d  and  reserved  full 
fowER  and  liber^^  to  me,  and  to  the  y^de 


ikeifs  mi  membetB  of  taitelB  in  the  order  of 
successicMn  thereia  mentkmedt  to  contract 
BEST  to  the  eKtetit  of  L«  dOOO  Sterlings,  and 
to  grant  heritable  securities  to  th6  extent  c€ 
the  said  siim,  bv6r  those  parts  of  the  lands  and 
others  foresaid,  as  herein  after  described^  and 
even  to  sdl  those  parts  of  the  said  lands  for 
^ying  off  tlie  said  sum  6f  L.  3000  Sterling ; 
AND  \riiiCH  parts  of  the  said  lands  and  barcmy 
excepted  and  reserved  from  the  sa»l  taikie^ 
and  which  I  mAf  burden  or  even  sell,  are  as 
follows,  viz.— (fter^  iSte  parts -urt^fOffikd  are  de^ 
scribed) — a^x>  which  particular  lands^ '  of  the 
foresaid  'yearly  rent,  are  thereby  reserved  to 
me  and  my  foresaids,  with  power  to  sell,  aliens 
ate,  or  burden  them  with  debt,  in  the  same 
way  and  manner  as  if  I  aftd  fay  foresaids  were 
unlimited  liars  thereof:  Akd  fvrther^  coNf 
6iD£RtNc  that  although  the  said  di^Oftitio^ 
bears  that  I  had  made  payriient  to  the  said  Sii* 
R  M  of  the  sum  of  L.  6000  Sterling  in  paH  ot 
ike  price  of.  the  said  landa  and  barony,  and 
that  I  had  likewise,  out  of  my  own  i)roper 
funds^  made  payment  to  him  of  the  \further 
sum  of  L.3000  Sterling,  extending  in  whole 
to  the  sum  of  L.  9000  Sterling,  as  the  agreed 
price  of  the  said  lands,  of  which  whole' ptums 
the  said  Sir  R  M  thereby  grants^  the  i^l^ipt ; 
YET  I  hereby  declare,  tliat  the  surti  Of  L.S00Q 
Sterling  is, still  justly  owing  by  me  to,the  ;said 
iSir  R  M^  Ai*i>  tfer AT'  it  wtfe  etj^essty  ocimmunf 
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sd  and  agreed  upon  betwixt  him  uid  me,  thtt 
I  ^should  not  onljt  grant  an  heritable  security 
on  the  particular  hmds  ^ove. expressed;  but 
ALSO  that  I  should  find  suffident  seimrity,  and 
that  the  Itight  Honourable  .F  Lord  N  should 
becom^  persqii9lly  bpiiitd,  joindy  and  several* 
ly  with  me/  in  Jthe  said  heritabie.Be0urity»  for 
payment,  to  the.  said  Si^R  M^  of  the  said  re- 
mainipg  price»  in  manniiirljunder  writtea;  and 
as  the  said  F  Lord  N  is  at.pres^t  imt  .of  Soot- 
land,  and  the  said  Sir  R  ^  is?  willing  to  acceirt; 
of  this  present  oUigatioa  gmHi^  nie.and 
Mr  J  (x  ;uivocate,  tQ  the  effect  under  written ; 
THEKEfOAB^  I  the  Said  C  H,  and  I  the  said  J  G, 
bind  and  oblige  .ui^  our  heir^s  and  jsuccessors, 
coi^unctly  and  severally,  that.  I  tbe.^id  C  H 
shall,  on  or  before  the  1st  January  sie^t,  pro* 
cure  myself  heritably  infefl  in  the. .  said  lands 
and  barony  of  ,  by  charter  wider  the  ^«at 
seal,  and  infefbnent  thereon  ;,\and>.  heln^  w  in- 
*fefl  and  seised,  shall  either  ^eUv^r  ito  the^said 
Sir  R  M  a  valid  heritable.  Ijond  pfpperly  exe- 
cuted by.  me  the  said  C.H  for- the^s^id  sum  pf 
JjuSQOO  Sterling,  with  pjBnaIty».'Aiitefgst,  and 
termly  failures  in  common  focm#.  over ,  thg  §aid 
lands  axKl  others  above  expressed,  iisisejrved  apd 
es^c^t^  from  the  said  taO^ipj  :vyrhich  prijiQipal 
suin  shaQ  be  made  payable  at  the  jtertg  pf  Whit- 
sunday next,  and  the  interest,  at  two  terms  m 
the  year,  Martinmas  and  Whitsu^jday,  by  equal 
portions^  beginning  the  first  t^rm'?  payment  at 
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Martinmas  next,  for  the  half  year  preceding, 
and  so  forth  tennly  thereafter,  under  the  pe- 
nalty of  a  fifth  part  more  fofr  eacif  term's  fail** 
'ure  y  and  which  said  bond  shall  contain  proCu* 
ratory  of  resignation,  precept  of  sasine,  clkuse 
of  absolute  warrandice,  assignation  to  the  rent^, 
and  other  ordinary  clauses ;  bot  redeemable 
ALWAYS  by  ma  the  said  C  H,  my  heirs  and 
assignees,  by  pajrment  of  the  fbresaid  siims 
of  principal,  penalty,  interest,  and  termly  fail- 
ures, if  incurred ;  and  that  the  said  F  Lord  N 
shall  become  jpersondlly  boiihd,  ^conjunctly  and 
severally  with  me  the  said  C  ft;  in'  the  said  he^ 
ritable  bond  for  payment  dt  the  said  sums,  oit 
shall  CONTENT  and  pay  to  the  said  Sir  R  M, 
and  his  heirs  or  assigneies,  the  said  $um  oiP  L.3000 
against  the  said  first  day  of  January,  with  the 
due  and  lawful  interest  thereof,  frdm  the  term 
of  Whitsunday  last,  and  in  time  coming  dur-^ 
ing  the  not-payment  thereof,  with  a  fkth  part 
of  penalty ;  and  we  consent  to  the  registra- 
tion hereof  in  the  books  of  Council  and  Ses- 
sion, or  other  Judges'  books  competent,  that 
letters  of  homing  on  six  days*  charge,'  and  all 
othet  execution  necessary,  may  pass  on  ^  decree 
to  follow  hereon,  in  common  form ;  and  ibr  that 
purpose  constitute  our  prdcuratbtSr  &c^ 

In  witness  whereof,  Sec. 


V        •    »     . 
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2.  Back-hand  declaring  the  nature  of  a  CotVoey" 

ance  apparency  absolute. 

T,  F  S,  coKsiDERiNo  that  the  deceased  D  G, 
by  his  heritable  bond,  bearing  date  (for 

the  causes  therein  specified),  bouod  and  obhged 
himself,  his  h^irs  and  successors  whatsoever, 
to  content  and  pay  to  M  S,  and  to  her  heirs 
a:nd  successors,  the  sum  of  L.  5000  Sterling,  at 
the  term  of  Martinmas  then  next,  with  L.1000^ 
Sterling  of  penalty  in  case  of  failure,  and  the 
interest  of  the  said  principal  sum,  from  the  date 
of  the  said  bond  to  the  said  term  of  payment, 
and  yearly  and  termly  thereafter  during  the 
not-payment  thereof,  at  two  terms  in  the  year. 
Candlemas  and  Lammas,  by  equal  portions,  be- 
ginning the  first  payment  of  the  said  interest 
at  Lammas  then  next,  for  the  half  year  imme* 
diately  preceding,  \5rithL.27>  10s.  for  each  term's 
failure ;  an  d  for  the  said  M  S  her  further  and 
bettei:  security  of  the  payment  of  the  said  sums 
of  principal,   interest,   liquid^Cte  penalty  and 
termly  failures,  the  said  D  G  bound  and  oblig-^ 
ed  himself  and  his  foresaids,  to  in&ft  and  sease 
the  said  M  S,  her  heirs  and  assignees  whomso* 
ever,  kot  only  in  all  and  whole  an  annual* 
rent  of  L.250  Sterling,  &c,  (in  common  form)j 
ih  virtue  of  which  heritable  bond  and  precept 
of  sasine  therein  contained,  the  said  M  S  was 
duly  infeft  and  seased,  as  her  infeftment^  dated 
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9  and  recordjed  ^  ,  more  fully 

^ear$ }  and  that  the  aadd  lit  S»  by  her  cfepo^ 
mtion  afid  as^igpation,  bearing  date  >  for 

^e  causes  .therein  speoified^  assigned  and  dis^ 
poned,  to  and  in^  favour  of  Sir  J  M,  Paroneti^ 
^nd  hfB  heirs  and  assignees  whomsoefver,  not 
iinly  the  foresaid  annu^alrent  of  L«S50  $ter« 
lingi  or  such  an  annuaLrent,  ad  by  law  for 
the  time  shall  coroespoud  to  the  foresaid  prin« 
cipal  sum  ^  h.26Q  Steding}  to  be  yearly  up«- 
lifted  and  ta)ce&  out  <^  thf  buds  and  others 
foresaids  bijit  ajiso  the.  said  lancb  themselves  ia 
t^curity  i^  the  saiA  sams  of  monf^y^  priticipal* 
interest,  Jiquidate  i^c^tii^  ajid  temily  failures 
s^bove  e;$:pressj^f  as  the  j»aid  disposition  and  as^* 
sagnation  moxe  fuUy  bears ;  on  which  title  the 
said  Sir  J  S  rai^  letters  of  general  charge  at 
his  |nstan^e»  aga&ist  M  G«  xk>w  of  »^  ne*^ 

phew  to  the  said  dieoe^fted  D  G,  which  ajrci 
4ated  aixd  ^igneted  .  »  and  duly  executed^ 
as  the  same»  witli  the  executions  thereof,  aiaoi 
more  fully  bear  j  *  And  that  on  the  ^ 

tiie  said  Sir  J  S  obtained  decneeait  his  instance^ 
before  the  Lords  of  CouncilandSes^um,, against, 
the  said  M  G,  decerning  and  ordaining  him,  as( 
heir  served  and  retoiu:ed  to  the  d^es^ed  D  G, 
his  undte,  at  least  ^  lawfully  charged  to  eater; 


I  * »«lllHll>»llt      ■»>>>  I '■*^^'>f»1^»*' 


*  This  specUiJ  charge  should  have  been.  IbUowed  hy  ad«> 
j^i^tion,  in  ord^r  to.  have  glided  Sir  J[  SrU>  grvnt  tfa^. 
co&veyaace  here  narrated* 
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heir  In  general  to  him,  or  otherwise  represent* 

ing  him,  on  one  or  other  of  the  passive  titles 

libelled  on,  to  make  payitient  to  him  the  said 

Sir  J  S,  of  the  foresaid  principal  sutfi  of  L.5000 

Sterling,  contained  in  the  said  heritable  bond, 

granted  by  the  said  deceased  D  O  to  the  said 

M  S,  in  terms  of  the  foresaid  disposition  thereof 

to  him,  and  of  the  whole  bygone  annualrents  of 

the  said  principal  sum,  from  tb  e        day  of       , 

and  yearly  and  termly  in  time  coming,  during 

the  hot-payment  thereof,  and  the  said  sum 

of  L.1000  Sterling  (j^  liqiiidate  penalty  in- 

curred  liirough  failure,  as  the  said  decree  also 

more  fully  bears ;   as  also,  the  said  Sir  J  S 

raised  letters  of  special  charge  at  his  instance, 

OB  the  said  ground  of  debt,  against  the  said 

M  S,  of  date        :  And  further,  consider* 

IN6  that  the  said  Sir  J  S,  by  i^  disposition  and 

translation  of-  this  date^  has  sold,  alienated, 

and  DISPONED  to  me,  my  heirs  and  assignees, 

Bet  only  the  said  annualrent  of  L.  2dO  Sterling, 

or  such  other  smnualrent  as  shall  bylaw  for  the 

time  correspood  to  the  said  sum  of  ILSOOO 

StJsrling,  payable  at  the  terms  and  imder  the 

penalties  foresaid,  but  also  the  said  lands^  and 

others  themselves,  in  security  of  the  said  sums 

of  money,  principal,  interest,  liquidate  penalty^ 

and  termly  failures,  as  contained  in  the  said 

heritable  -  bond,  to  which  he  has  r^ht  in  man« 

ser  foresaid,  but  Tedeemable  always^  as  therdn 

fx|»essedf  with  the  idl>ove' writs  th^iaiselvesy  as 


the.  said  disposition,  and  trs^nslatian  in  mySn^ 
vour  at  more  l^nj^k  bears;,  ^hich  conveyance 
iu  my  favour  bears  to  have  been  i^anted  for 
onerous  causes^:  And  it  being  just  and  reason^ 
able  that  the  ttne  caus^^  of  granting  the  said 
conveyraice  in  my  favour  should  be .  fully  ex^ 
poressed  and^  undcorstoody .  THEREt'ORE  I  hereby 
ACKNOWLEQOE  that  the  said  debt  has  been  con^. 
veyed  to ,  toe  for  my  furth^  security  atid  moref . 
sure  ps^^ent  of  the  prinqipal  sum  of  L.  .5000, 
Sterl^g],  and.  bygone  interest  due  by  aaheri^^ 
table  bond  granted  by  the  Said  Sit  J  S  to  me'} 
AKB  THERj^FQaE,  I  hcrdby  bind  and  oblige  me# 
n^  heirs  and  successors^  -to  impute  and  allow 
Whatever,  sum*  or.suiM  of  moniiy  I  may  reco- 
ver  from  the  saidM.G  in  virtue  of  the  said 
disposition  and  'translation  granted  by  the  said 
Sir  J  SLtame|4n  payment  pro  tcmto  of  the  fore- 
sai4^princ]{»r  sum  and  annualrents  due  to  m0,  ^ 
by  the  said  Sir  J  8^ .  deducting  always  such  ex- .; 
pensie^as  I;;n^y^  incur  in  rende^ng.  the  said 
payments-,^flbi3^^  »acbordidg  to  an  account  to 
be jexhibited  by  me^  and  instructed  by  my  .oatJi  : 
o£l  verUy  alone :  An]>  Fy&THE£i,  on  the  said: 
Sii?  J  S's  paying  to  one.  the  ^d  prm^ipal  s^m.^ 
of  L.  5000;^  Sterlings « and  iulsgrec^  .4ue  thj^reon*  •^ . 
with  any  exfH^e  I  may  inqun  in  attemptii^.tpr:: 
render  effectual  the  said  debt  due  by  the  said  .^ 
M  G>  I  BiNTp^andoBLrois  me  and  my  fdresaids^  : 
at  ,th^  request  of  the  said  Sir  J  Sj  andon  hi%  : 
expense,  to  refioiKv^ejr  .to  hiin»  his  heirs  or.a$»g«  v 
vol..  lu  n 


I 
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naes,  the  sftkf  debt  due  by  the  said  M  G,  con* 
vey'ed  tb  ttie  irf.  manner  foresaid,  and  to  redeli* 
ret  the  gf outlds  of  debt  and  diligence  done  or 
to  be  done  thereon,  but  declarino,  that  I  am 
not  to  be  liable  for  omissions,  nor  bound  to  do 
diligence  further  than  to  the  extent  I  may  think 
fit  J  AND  I  CONSENT  to  the  registration  hereof 
in  the  books  of  Council  and  Session,  or  other 
Judges'  booka  competent,  therein  to  remain  for 
preservation.;  and  for  that  purpose  coNSTiTCTa 
-  -  :^  KY  FRocuRATOJis,  &c.  In  respect  where- 
of, &c. 


•V     r  ^       #  • 


Obligation  by  a  Factory  tinding  hiy  Constituent  tt 
denude  of.  an  Heritable  Bond. 


>^        >.     *  IK 


'  I,  O  C,  writer  in  Edinburgh,  factor  for  and 
in  name  of  my  brother  R  C,  conform  to  facto* 
ry  dated  ,  and  recorded  in  the  books  of 

Session  ,  acknowledge  to  have  received 

from  D  C,  purchaser  of  the  estate  of  .  , 
the  sum  of  L.  Sterling,  in  part  payment 

df  the  d^bts  affecting  the  ^aid  estate,  due .  to 
my  liaid  brother,  on  Jieritafale  bonds  granted  by 
&,  former  proprieti3r  thereof;  I  as  &ctbr  &re« 
said,  THEREFORB  HOT  aKi^T  siscaAROB :  ihcse 
debts  to  that  extent,  in  so  far.  as  liie  said  D  C 
x^  concerned,  but  I  biko  and  obuoh  me  and 
my  said  con^uent,  on  our  osvu  Bscpenae,.  b&* 
t wixt  and  Martinmas.next,  to  renotmce  or  con- 
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vby*  to  the  said  i>  C^  his  hdrs  and  aiteEignees^ 
as  he  shall  direct,  a  part  of  thd  said  debts  so . 
secured  on  the  said  lands  and  estkte;  equiva- 
lent to  the  said  sum  of  L.  Sterling,  and 
interest  from  this  date,  in  a  habile  aiid  efiec« 
tual  manner,  and  that  under  \b^  penary  of 
L.  ,  Sterling,  to  be  paid  by  me  to  the  said 
D  C,  and  his  foresaids,  in  case  of  faihire,  at 
the  said  t^rm,  and  that  over  and  above  pel""* 
formance.  And  I  consent  to  the  rboistra^ 
TioN  heteof  in  the  boc4cs  of  Council  and  Ses- 
»on,  or  other  Judges'  books  competent,  that 
letters  of  homing,  on  six  days'  charge,  and  all 
other  execution  necessary,  may  pass  on  a  de<* 
bree  to  Ibllow  hereon^  in  common  form)  and 
for  that  purpose^  I  coNSTJtTUTJK  my 
paocunATORs,  &Cj    Ik  witness  wheaeoit^  Ua 


a.  Factory  mjisvlm'  i^ike  Cr^&t&r  in  ik  HmU 
able  Bottdi  impffwering  him  to  upUJiIhe  RintS 
qf  the  Debtd^M  Lmids. 

I,  A,  hiidng  boirmwed  fitrgrt  B  thei  stiih  of 
L.  •  Steding,  fbr  whidai  I  ^raitted  an  he- 

ritabkbmid,  of  date  • :  ^  do  ber^by^  for 

his  more  easSy  rdeeiving  thil  refits  oaf  tbfe  laindsf 
and  others  thereby  cotiveyad  td  hiod  in  securi^^ 
ty  of  his  debt,  MAK£;aad  coKSTiTUTi  the  said! 
B  to  be^^myfaietor,  Mrith  full  ptivra  tcf  bim'^r 

9  fll 


.       ^  t       w  «w    .  .        V    I  ^      m  KIF  ^9-         ^*  '  ^"^ 
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to  ai^  Other  person  to  he  fi$mei  and  deptited 
by  hiiri  (which  he  is  hereby  empowered  to  do% 
to  uplift  and  receiye  the  rints  of  :my  lands  of 
y  lying  in  the  parish  of  .    »  and 

county  of  ^  md  to  grant  receipts  and 

discharges  therefor,  which  shall  be  sufficient  to 
the  receivers;  and  which  rents,  so  to  be  re- 
ceived by  him*  shall  be  applied  in  payiAent 
of  the  interest  of  the  said  ium,  at  tfaetimest 
and  by  the  proportions,  directed  by  the  said 
beri^ble,  bond ;  declaring  always,  that  the 
residue  of  the  renti^  after  payment  of  the  said  in- 
terest,  shall  he  paid  over  to  me,  and  not  ap- 
plied, in  extinction. of  tite  said  principal  sum: 
Ani>  it  s^  further  d£cx;ar£0»  that  the  said 
B  shall  not,  in  virtue  ;Jiereof,  npUft  or  dis« 
charge  the  casualties  of  Uhe  saidJands,  hutr 
that  the  same  i^all  remain  exigible  by  me : 
And  declaring  also,  that  the  said  B  shall 
not  he  liable  in  doing  further  diligence  than 
what  he  may  do  from  his  own  choice;  and  that 
he  shall  be  accountable  oisdy  for  his  actual  in- 
tromissions, as  instructed  by  receipts  under  his 
OM^n. blind,  or  .ynd«r  the  hud  tif  his  siibfactor ; 
andi  whate^r  shall  mt:  be. uplifted  in  virtue  of 
t]^5  fi^toryj;  I. shall  be  at  liberty  to  ufSih  from 
the  saijdr.tenantSs^.by  using  diHgence  against 
theflQ,  unless. the  s^id  B.shaU  interpose ;  andia 
that  case  he  ^hajl  be  acmuntable  fdr  the  r^its^. 
Which  factory  I  hereby  declare. to  be  given, 
without  pi*ejudice  to  the  infeftment  already 
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passed,  or  to  the  said  heritable  bond,  and  all 
action  competent  thereupon ;  and  that  it  shall 
endure  until  payment  be  made  of  the  said  prin«^ 
dpal  sum,  interest  thereof,  and  penalties  re* 
spectively  incurred.  And  I  consent  to  the 
REGISTRATION  hereof,  Sec.  ^  preservation^ 


4>.  Summons  (^  Mdik  and  Duties^  at  tJic  instance 

(ff  an  Hefitable  Creditor. 

George,  &c.  Whereas  H  is  humbly  meant 
and  shown  to  Us,  by  our  lovite  B,  that  A, 
by  his  heritable  bond,  dated  ,  bound  and 

obliged  himselJ^  his  heirs,  executors  and  suc- 
cessors, to  pay  to  the  pursuer,  his  heirs  or  as- 
signees,  the  sum  of  L.4000  Sterling,  and  that 
at  and  against  the  term  of  ,  with  L.800 

Sterling  of  liquidate  penalty,  in  case  of  failure, 
and  the  due  and  ordinary  interest  of  the  said 
principal  sum,  from  the  date  of  the  said  bond 
to  the  said  term  of  payment,  and  yearly  and 
termly  thereafter,  at  two  terms  in  the  year, 
"Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  at 
the  term  of  Whitsunday  ih&a  next,  for  the  pe- 
riod from  the  date  of  the  said  bond  to  the  said 
term  of  payment,  and  the  next  payment  thereof 
at  Martinmas  thereafter,fbr  the  half  year  preced- 
ing that  term,  and  so  forth,  yearly  and  termly, , 
during  the  not«payment.  of  the  said  principal 
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sum,  with  L.20  money  foresaid  of  liquidate  ex-- 
penses  for  each  term- s  failure  in  payment  of  the 
said  interest :  And  for  the  said  A  and  his  fore- 
saids,  their  further  security,  the  said  B  bound 
and  obh'ged  himself  and  his  foresaid;;,  to  in« 
feft  and  seise  the  said  B  and  his  foresaids,  heri« 
tably,  but  redeemable  always  in  manner  spe- 
cified in  the  said  heritable  bond,  not  only  in 
an  annuaircnt  of  L.200  Stirling,  or  such  o^ 
ther  annualrent  as  shall  by  law  for  the  time 
(Correspond  to  the  foresaid  principal  sum  of 
L.  4000  Sterling  yearly,  to  be  uplifted  and  ta- 
ken  at  the  terms  before  specified,  forth  of  all 
and  WHOLE— (J3i?r^  describe  the  landsy-^or  fortli 
of  any  part  or  portion  thereof,  readiest  rents 
and  duties  of  the  same ;  but  a|.s<>  in  all  and 
whole  the  foresaid  lands  and  others  themselves, 
in  real  security  of  the  foresaid  principal  sum, 
annualrent  due  therieon,  liquidate  penalty,  and 
termly  failures  before  specified;  which  herit* 
able  bond  contains  assignation  to  the  rents^ 
mails  and  duties,  writs  and  evidents,  precept 
pf  sasine^  and  sundry  other  clauses;  In  yir^ 
tue  of  which  heritable  bond  and  precept  of 
0asine  therein  contained,  the  said  B  ivas  infefl 
and  seised,  not  only  in  the  foresaid  annual-r 
rent,  upliftable  as  aforesaid,  but  also  in  thcr 
said  lands  and  others  themselves,  in  security 
as  above  mentioned,  conform  to  instrument  of 
sasine  in  his  favour,  dated  and  re- 

corded *  :  And  true:  it  is,  that  the 
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fbr^said.  principal  9Uin»  interest  due  thereon 
from  the  term  of  ,  and  liquidate  pe- 

nalty  and  termly  failures  before  specified,  are 
all  resting  owing,  and  unpaid  ^  that  the  fore** 
said  lands  are  possessed  by  C  and  D,  tenants 
therein,  for  payment  of  the  rents  after  specif 
fied,  viz. — (Here  express  tfie  rents  payable  bg 
the  tenantsy^AiiD  Tif  at  the  pursuer,  as  having 
right  to  the  rents  of  the  said  lands,  in  virtue  of 
the  heritable  bond  above  mentioned,  and  assign 
nation  to  the  rents  ipid  duties  of  the  said  lands 
therein  contained,  and  also  in  virtue  of  his  in* 
feftment  following  thereon,  has  often  desired 
and  REQuiaED  the  said  C  and  D  to  make  pay- 
ment  to  him  of  the  rents  at  present  due  by 
them  for  their  said  farms,  or  which  may  here- 
after become  due  by  them,  at  least  of  as  much 
thereof  as  will  satisfy  and  pay  the  foresaid 
principal  sum,  interest  due  thereon,  and  lir 
quidate  penalty  and  termly  failures  before  spe- 
cified, yet  they  refuse,  or  at  least  delay,  30  to 
do.  Th£R£por£  the  said  C  and  D  ought  and 
SHOULD  be  DECERNED  and  ordained,  by  de- 
cree  of  the  Lords  of  our  Council  and  Sessioi^ 
to  make  payment  to  the  pursuer  of  the  rents^ 
mails  and  duties  of  their  several  possessions^ 
fA  present  resting  and  owing  by  them,  each 
for  his  own  part,  as  follows,  viz. — (Here  ex^ 
press  the  rents  c^  dye  by  the  tenants  res^pective* 
lyy^vrfiXid  of  the  rents,  mails  and  duties  qf 
their  yespeptivje  possessions,  for  alj  years  tP 
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come  during  their  ponessibas^  and  liie  not* 
redeinption  of  the  sgid  Unds  and  others,  the 
terms  of  payment  thereof  being  always  first 
come  and  bygoni^;  at  lea^t  of  as  much  of  the 
paid  rents  as  will  {satisfy  and  pay  the  said  prin- 
cipal sum^  interest  due  thereupoui  liquidate 
penalty,  and  tennly  failures  before  mentioned : 
And  purthbr,  the  said  At  proprietor,  and  tht 
said  C  and  D,  tenants  of  the  3aid  lands,  ought 
and  sHoujun  be  Q£C£rk£d  gnd  ordain£d,  by 
decree  foresaid,  to  make  payment  to  the  pur- 
suer of  the  sum  of  L.  Sterling,  or  of  any 
sum  which  our  said  Lords  may  modify  as  the 
expense  of  the  process,  besides  the  expense  of 
extracting  the  decree  to  follow  thereon,  after 
the  form  and  tenor  of  the  said  heritable  bond 
imd  instrument  of  9asine  fdlowing  hereon,  and 
ponform  to  the  Jaws  itnd  daily  prs^ctice  of  Scot- 
land, used  and  observed  in  %he  like  cases  in  all 
points.  Our  will  is  herbfore,  and  we  chaige 
you,  that  on  sight  hereof  ye  pass,  and,  in  ouip 
name  and  authority,  lawfully  summon,  warn, 
and  charge  the  said  A,  C,  and  B,  personally, 
or  at  their  respective  dwellings,  upon  one  diet 
pf  27  d^^ys,  tp  COMPEAR  before  our  said  Lords 
pf  Council  and  Session,  at  Epikburgh,  or 
where  they  may  happen  tp  be  for  the  time, 
the  day  of  >  io  the  hour  of  cause, 
with  continuation  of  days,  to  answer  at  the 
instance  of  the  pursuer,  in  the  matter  libelled  i 
tfHAT  i^  TO  ^AT^  to  hear  and  see  th^  premis^^ 
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SIS 


verified  and  proved,  and  decree  and  sentence 
pronounced  by  our  said  Lords,  conform  to  the 
conclusions  before  written,  in  all  points;  or 
else  to  allege  a  reasonable  cause  in  the  con* 
trary,  with  certification  to  them  as  effeirs.  Ac* 
CORDING  TO  JUSTICE,  as  yc  shall  answer  to  us, 
thereupon;  which  to  do  we  commit  to  you^ 
(Conjunctly  and  severally,  by  these  our  letters^ 
delivering  theiti  by  you,  duly  executed  and  in^ 
dorsed,  again  to  the  bearer.  Given  under  our 
Signet  AT  Edinburgh,  the  day  of         » 

sit  the  year  of  our  reign,  18 

Signed  by  a  Writer  to 
the  Signet. 


« 


I  proceed  now  to  Uie  3d  branch  of  tbe  hitn 
dens  affecdng  heritage^  in  which  I  am  to  give 
0^$  Forms  df  die  Lease*  ^ 


9H  Of  L1A88S.. 


CHAP.  IIL 


OF  THE  tZAStZ. 


I  AM  now  to  give  examples  of  the  Lease,  which 
may  be  a^ottdered  as  imposing  a  burden  on 
bad,  in  so  £a:  as  it  deprives  the  proprietor  of 
the  natural  possesion  of  his  property. 

In  treating  of  this  subject,  I  shall,  in  the 
first  section,  consider  the  lease  for  the  pur- 
poses of  agriculture,  in  its  constitution,  trans- 
ixussion,  and  tenmnation.  In  the  second  sec* 
tion,  I  shall  condder  the  varieties  of  this  deed« 


Sect.  I.  of  the  lease  foe  the  fuifoses  of 

AGRICULTURE. 

In  this  section,  I  shdl  give  the  form  of  the 
Lease,  of  the  Sublease,  the  Assignation,  the 
Renunciation,  and  the  form  of  the  Bemoving. 

1.  Of  the  form  of  the  Lease.^  The  lease  is  a 
mutual  contract,  by  which  the  use  of  land  is 
given  for  a  certain  period  at  a  stipulated  rent : 
The  proprietor  of  the  ground  is  called  the  land- 
lord or  leaser}  the  person  receiving  the  right. 
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the  tenant  or  lessee.  Where  there  are  no  con- 
ditions relative  to  the  management  of  the  farm, 
the  contract  of  lease  is  a  very^  simple  deed;  its 
constituent  clauses  consist  of  an  annunciation 
of  the  parties,  6f  the  obligations  on  the  land- 
lord, of  the  obligations  on  the  tenant,  and  of 
the  mutual  dbligatio^s.  -  .The  qbligations  jon^the 
landlord  consist,  in  general,  Xst^  Of  the  clause 
ef  assedation,  containing-  a  d^fscription  ^  of  .the 
lands  with  the  exceptioas,.  a  description  of  the 
tenants,  and  the  term,  of  endurance  y  2d^  -Of 
the  clause  of  warrandice.-  The, obligations  pa 
the  tenant  are  usually,  Irf,  Ax\  qbligatiQn  to 
pay  the  rent,  specifying  the  nature  of  it,  4nd 
the  terms  and  proportions  in  which  it  is  pay- 
able; 2dy  The  obligations  relative  to  the  ma- 
nagement of  the  farm,  and  the  preservation  of 
bouses- and ;eQelQsijkr^ ;^  3^ ; An. obligatiojix  to 
remove  at  the  ejqpira^n  pf  the  lease.  The 
mutual  clauses  consist  of  the  obligation  on  the 
parties  to  fal€ktheir^espectrve -parts  of  the  ^pre- 
mises ;  the  clause  .of  registration,  and  the  test** 
ing  clause;  I  shall  begin  with  the  siinplest 
form  of  this  deed,  and  then  mark  the  altera- 
tions that  may  occur  on  that  part  of  the  deed 
which  falls  more  peculiarly  under  the  depart^ 
ment  of  the  conveyancer. 
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Lease^ 

It    is    CONTRACTED,   AOREED,    and    EKDEDt 

betwixt  A  B  heritable  proprietor  of  the  sub* 
jects  after  mentiojied,  on  the  one  part,  and 
C  D  tenant  in  ,  on  the  other  part,  in 

manner  after  written;  that  is  to  say,  the 
said  A  B  has  let,  and  in  consideration  of  the 
tack-duty  after  mentioned,  hereby  sets,  and 
in  tack  and  assedation  lets,  to  the  said  C  D 
and  his  heirs,  *  all  and  whole  the  lands  of—- 
(here  the  farm  mil  be  described^  either  by  its  boun* 
darieSf  or  as  it  has  been  possessedy^A'sn  that  for 
the  space  of  years  from  and  after  his 

entry  thereto,  which  is  hereby  declared  to  com- 
mence at  the  term  of  .  (Jiere  the  term  qf  entry 
"will  be  expressed  as  to  the  arable  lands^  the  pasture 
and  tJie  houses  ;  for  instance^  at  the  term  of 
next  as  to  the  houses,  grass,  and  pasturage,  and 
at  the  separation  from  the  ground  of  crop 
as  to  the  arable  land)— and  from  thenceforward 
to  be  peaceably  possessed  by  the  said  C  D  and 
his  foresaids,  during  the  whole  foresaid  space  i 
WHICH  tack  the  said  A  B  binds  and  obliges 
himself,  his  heirs  and  wccessors,  to  warrant 
to  tibe  said  C  D  and  his  foresaids,  at  all  hands, 
and  against  all  mortals:  For  which  causes. 


*  If  assignees  and  subtenants  are  meant  to  be  included, 
they  must  be  mentlonedy  unless  in  a  lease  of  extraorclinary' 
endurance,  or  in  a  liferent  lease^ 


...J 
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and  on  the  other  PAitf,  the  said  C  D  fimotf 
and  OBLIGES  himself,  and  his  heirs^  ekecutora 
and  successors  whomsoever,  to 'make  payment 
to  the  said  A  B  £$q:  and  his  foresaidsy  of  the 
SUM  of  L.  Sterling  yeariy,  in  name  of  't  a&l^ 
DUTY,  payable  at  two  tarms  in  the  year' 
and  ,  by  equal  portions,  b^gimung  the 

first  teriQ'spayment  at  the  term  of.  ,  ,  and 
the  next  term's  payment  at  the  term  of 
thereafter^  for  the  first  year's  rent,  being  crop 
and  year  ,  and  so  forth,  yearly  and  termfy^ 
hereafter,  daring  the  currency  of  this  len^e^ 
wilh  a  fifth  part  more  of  each  term's  payment 
of  liquidate  penalty  in  case  of  failure,  and  the 
legal  interest  of  each  term's  payment,  fram-rtbe 
time  that  the  same  shall  fall  due,'  during  the 
not^payment  thereof;  and  further,  the.ii^id 
C  t>  BiKDs  and  obliges  him  and  his.fdresaids^ 
to  remove,  with  their  servants  .and  stodking^, 
from  the  possession  of  the  subjects  hereby  let» 
at  the  expiration  of  this  lease,  and  that  with^ 
out  any  previous  warning  or  process  of[  remov- 
ing i  AKi>  lastly,  both  parties  bind  and  o6ligj?' 
themselves  and  their  foresaids,  to  implement' 
their  respective  parts  of  the  premises  *to  each, 
other,  under  the  penalty  of  L.  Sterling,- 

to  be  paid  by  the  party  failing,  to  the  party* 
observing,  or  willing  to  observe  the  same,  aridr 
that  over  and  above  performance :  Axaj  they, 
CONSENT  to  the  registration  hereof  ia  the. 
books  of  Councfl  and  Session,  or  other  Judges** 
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boo&8  cotKipeteat,  that  letters  of  hdmixig  on 
tix  day*'  clwgc^  awl-all  atiier  execution' cora- 
peteDt;  may  follow  on  a  decree  to  be  interpbn*' 
edlieretOy  in  common  fiirar;  md  for  that  pur^ 
]fi)8e  theyxoKiTiTUTE  >  /  their  irBbCuRA- 

TORS,  fcc.  In  wiTNe8$:wH£R£ar/. these  pre- 
sents; cotBtsting  of  this  and  the.  "  preced- 
ing pages,  written  by  L  M  .  ,  on  pajiser  dulj . 
stamped  in  teitns  of  law,  are  (with  a  duplicate 
hereof)  suBStfiRiBEt/bybothpartiesi  as  foBowsj 

viar. '  By  the  said ; A^B^  at the 

day  of  .  •   \  -    years^=  in  presence  of 
and  .  .  [    ir-  witriessesj.  amjq  by  tbeisaid  C  Dt 
at:  ..',    /   the*  .  :  day  of  ^       ;    ,  and 

yeiaa*foressdd;  in  presence  of       ;  1  and.: 
witnesses*  >  The. pila^e land  date  of .  subscription 
of  the  Miid*  O  D^  and  the ,  name^  j  and  t  designa-? 
tidns'of  the  nwitnesaes  thereto,  befflg-^ inserted 
by  ijO}\  ■•/  .■  9(ju "  .••  .V  ■.'  ,f  .  -  ? 

*  r 

This  is  the  simplest -form  of  the  lease ;  and 
I  shall/  in  prosecution  bf  niy  plan,  proceed  to 
mark,  '  J.  Those  alterations  whicli  have  been' 
devised  for  securing  the  interests  of  the  par- 
ties, and  which  are  independient  of  the  agri- 
cultural parts  of  the  leade ;  and,  2.  The  alter- 
ations intended  to  secure  a  better  plan  of  ma* 
mtgement  iq.  the  cultivatipn  of  the  f^m.  These 
two  di^ions  comprehend  all  the  changes  which 
occur  in  the  lease  for  the  purposes  Qf  ag^cdU> 
tore..  V .        *.     . '        - 


T 
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ALTB  RATIONS  OK  THS  FORM  Of  THS  LEASE* 


.  -  « ► 


In  pmnting  out  the  alteradozis  which  com^ 
monly  take* place  on  this  deed,  I  have,  in  or- 
der to  disencumber  this  compilation  of  ia  va- 
riety of  forms  of  the  lease,  brought  into  one 
view  the  differenjt  regulations  which  are  to  )>e 
met  with  in  this  deed,  that  from  them  may  ba 
selected  such  conditions  as  are  fitted  for  each^ 
particular  case.  .    ; 

1.  DescripUon  qf  the  Grcmfor. 

» 
• • 

The  grantor  of  the  lease  is  generally  de- 
scribed, as  in  the  preceding  example,  ^  herita* 
ble  proprietor.  *  But  leases  may  be  granted  by 
comnusdoners  and  factors,  or  by  tutors  and 
curators.  The  lease  by  a  copnussioner  will 
run  thus. 


By  a  Camnisshner  or  Fac6}r. 

It    is    CONTRACTED,    AGREED,    Rlld   FINALLY 

ENDED,  betwixt  J  A,  Esq.  writer  to  the  sigixet; 
as  commissioner  and  manager  for  B  H  of  M; 
Esq.  heritable  proprietor  of  the  subjects  after 
mentioned,  under  a  commission  granted  by  the 


said  B  H,  Esq.  of  date  »  and  recorded 

in  the  bodkspf  Se^^Q  the;      »  .  day  fif  , 

ON  THE  ONE  PART,  and  C  D,  tenant  in  , 

ON  XHB  OT»£R  PART,  in  masiQer  uDdery  nmt- 
ten :  That  is  to  ^ay,  The  said  J:  A^^  in  vtrtue^ 
of  the  powers,  vested  in  .him. by  the  said  com- 
mission, has  SET,  and  hereby  SiET,^,  &G. .  , 
The  clause  of  warrandice  is^thus  e^^pressed—^. 

*  Which  TACK  l,he  said  J  A,  as  empowered 

•  m  mariner  foresaid,  BiiipsV  arid'  obliges  the 

*  said  B  H  Esq.  and  his  heirs  and  successors, 

•  to  WARRANT  to  the  Said  C  D' and  his  fore- 

*  saids,  at  all  hands,  and  against  all  deadly,  and 

*  himself  from  all  facts  and  deeds  to  be  done  by 

•  him  in  prejiidice  hereof.  *   -  ' 

The,  obligadon  to  pay- the  rent  is  takcQ  to 
the  pf opnetor  in  these  terms-|;—  .   .      '       .       > 

*  Foil  wiHiCH  CAUSES,  and,  X)ri  the  Other  part, 
**the  Said  CD  binds  and^oBLiGES  himself,  his 
••heirs,  executors,  and  successor's,  to  pay  to 
•-the  said  B  H,  arid  -his  heirs  'or  assignees,  or 

•  to  his  or  their  factor  or  cashier,  for  his  or 

•  their  behoof,  the  sum  of  L.  ,  *  &c« 

And  the  mutual  obligation  in  the  end  of 
the  lease,  is  thud  expressed^*— 

*  Lastly^  The  said  J  A,  as  commissioner  fore- 
'  said,  BINDS  and  obliges  the  said  B  H,  and 

*  his  foresaids;  and  the  said  C  ET binds  and* 

*  OBLIGES  hiriiself,  and  his  fotefeaids,  to  imple- 
•metit  and  perform  their  respective  parts  of 


*  the  premises  to  each  other,  tinder  the  penal- 

*  ty  of  L;  Sterling,  to  be  paid  by  the 
^  party  failing,  to  the  party  performing,  or  will- 

*  ing  to  perform  his  part,  and  that  over  and  d- 

*  bove  performance ;  and  both  parties  cok* 
'  S£NT  to  the  REGISTRATION  hereofji '  &€; 

J^  a  TiUon 

Where  the  lease  is  granted  by  a  tutor,  it  is 
thus  expressed — - 

*   It    is    CONTRACTE'b,    AGREED,    and   FINALLY 

^  ENDED  betwixt  A  B  and  CD,  tutors  nomi- 
'  nated  to  E  F  by  G  F  his  father,  by  deed  df 

*  nomination,  of  date  ,  recorded  , 

*   ON  the  ONE  PART,  *    &C.' 

The  lease  will  express  the  riaiiire  of  the  tu- 
tor's appointment  to  the  oflSce,  whether  he  be 
a  tutor-nominatef,  or  a  tiitor-dative  ;  and  it  will 
also  express  in  what  manner  the  jjowfet  of  tKe 
tutors  is  to  be  exercised,  where  that* is  lodged 
in  the  whole  cff  the  tutors,  or  of  a  majority,- 
or  where  thd  cdriserit  of  a  sme  quo  non  is  re- 
quired, thus — 

*  Betwixt  A  B  and  C  D,  being  a  quorum  of 

*  the  tutors  named  to  "E  F  by  G  F  his  father, 
'  by  deed  of  nomination, '  &c.,  or  Betwixt  A  B 

*  and  C  D,  being  a  quorum  oi  the  tutors 
yoL.'ii;  •  X         *     • 


*  Mflied  to  £  F  by  G  F  his  father^  the  teid 
* .  A  B  bet^g  labckured  to  be  one  of  tbe  quorum, 
f  and  sine  quo  non,  by  a  deed  ^  nofoinatioiiy 
.*  dated  /  &c. 

The  lease  wyi  set  the  kftds  ki  t^  commoti 
ferms,  and  the  clause  of  warrandice  will  bind 
the  pupil  in  absolute  warrandice,  and  the  tu- 
tors in  warrandice  from  &ct  and  deed*  The  * 
rem  wili  be  j^ayabte  ti>  the  tutors,  or  thehr  fac- 
Cor,  for  behoof  of  the  pupil  But  it  will  hk 
obsei^ed^  that  the  endurance  of  the  lease  can- 
not  wceed  the  period  of  the  office  of  tutc^, 
unless  tiie  tutc^s  be  vested  with  special  powers 
to  grant  feases  o^  a  longer  endmrance ;  suaid  it 
should  be  attended  to,  that  unless  the  tutor 
nominate  rfieans  to  accept  of  the  dfice  of  cu* 
i^ator,  the  lease  should  expire  widi  the  period 
of  his  tutor^. 


JLeas€  hy  Curators. 

Wbere  the  lease  »  granted  by  a  person  with 
consent  of  his  curator^  d^  cm-ator  gives  his 
consent  in  common  form ;  and  no  other  altera- 
tion takes  place  on  the  deed,  than  merely  to 
express,,  that  the  grantor -binds  himself  with 
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tiie  consent  of  Ms  curator.  X^e  rent  should 
be  made  payable^  as  in  die  formw  case,  td 
the  curator  for  behoc^  of  the  minor.  The  en- 
dnrahce  of  the  lease  185  in  this  case,  also  saia 
to  depend  oh  the  dUradoh  df  the  oflBce  of 
Curatory; 


I  I 


Considera^i  oh  "which  the  Least  is  granted: 

In  general,  thi^  part  of  the  l^ase  ii  expressed' 
as  in  the  example  wliich  has  been  given  j 
though,  whei*e  therls  are  exceptions  from  the 
leaise^  and  iiiany  conditions  imposed  oih  the  te* 
nant,  this  part  is  thtisi  expre^ed-^*  That  is 
^  TO  iSay,  the  said  A  B^  in  coNSti)£ ration  of 

*  the  rieht  herein  after  hienddnedj  and  of  the 
^  obhgatioiis  and  conditions  hereby  come  un- 

*  der  by  the  said  C  t)^  but  with  the  reilervationst 

*  atid  exceptions  hereih  expressied^  h^s  set,  and 
<  hereby  setS^  and  in  tack  and  asiedatioh  lets/ 

Or  Adhere  tliere  hail  been  i  grassiiin  instantly 
paid^  thd  lease  will  bear^^  In  boN5ix>ERATi02!t 
'  of  thfe  rent,  and  bthjer  prestations  fdr  which 
^  the  said  C  D  hereby  becomes  bouild^  AiAti  i^ 

*   CONSlDERAtiON    of  a    bltAS^UM    of  L. 

«  Sterling,  instantly  paid  to  thfe  said  AB,  o( 

*  which  he  hereby  acknowledgeti  the  receipt^ 

K  9 
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*  and  discharges  the  said  C  D,  and  his  heirs 
^  and  successes,  has  L£T,  '  &c. 

Or  where  the  grassum  is  to  be  paid  at  an 
after  period,  it  will  be  thus  expressed. 

«  That  is  to  say;  the  said  A  B  has  set, 
^  and  for  payment  of  the  grassum  and  of  the 

*  yearly  tack-duties  under  written,  lets  to  the 
'  said  C  D, '  &c- 

And  then,  in  the  obligation  by  the  tenant, 
the  lease  will  bear— 

*  For  which  causes,  and  on  the  other 

*  part,  the  said  C  D  binds  aud  obliges  him- 

*  self,  his  heirs,  executors  and  successors,  not 

*  ONLY  to  CONTENT  and  PAY  to  the  said  A  B, 

*  his  heirs  and  assignees,  the  sum  of  L, 

*  SterKng  of  grassum,  or  entry-money,  and 

*  that  betwixt  and  the  day  of 

*  next ;   but  also  tp    content    and    pay    to 

*  the  said  A  B,  and  to  his  foresaids,  yearly,  * 
&c. 

Destination  of  the  Lease. 

The  general  destination  of  the  lease,  is  *  to 

*  Xhe  tenant  and  his  heirs,'  as  in. the  preced- 
ing form,  though  it  frequently  suffers  modi* 
fications.  This  general  destination  operates  as 
an  exclusion  of  volimtary  assignees.  But,  in 
order  to  exclude  legal  assignees,  it  is  necessary 
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tdiat  the  destination  should  contain  an  express 
exception  of  them ;  and  the  destination^  witbi. 
this  exception,  is  commonly  thus  expressed. '. 

*  Sets,  and  in  tack  and  assedation  lets,  to 

*  C  p,  and  to  his  heirs,  but  expressly  exclude. 

*  ing  assignees  or  subtenants,  legal  or  conven- 

*  tionaL' 

» 

This  clause^  again,  has,  at  other  times^  an 
exception  in  this  form. 

*  Lets  to  the  said  C  D  and  his  heirs,  se- 
'  eluding  assignees  and  subtenants,  legal' or 
'  voluntary,  excepting  in  so  far  as  herein  after 

*  motioned.'        r    \         . 

And  then  there  is  ah  after  clause^  introduc- 
ed   before  the  obligation  on  both  parties  to 

•         •  • 

perform  the  conditions  of  the  lease,  in  these 
terms. 

*  And  further,  in  case  the  said  C  D  shall 

*  die  during  the  currency  of  this  lease,  then, 
^  and  in  that  case,  his  heir,  or  those  whom 

*  he  may  appoint  for  that  purpose,  shall  have 

*  full  power  and  libertyto  subset  the  said  lands, 

*  PROVIDED  they  be  iet  as  one  faritj,  and  under 

<  the  whole  conditions  and  obligations  of  this 
^  lease^  and  that  the  'subtenant  shall  be  ^ittictly 

<  bound  to  observe  the  same :  provided  also^ 

*  that  the  heirs  of  the  said  C  D  shall  take  buf- 

*  den  on  themselves^  for  the  subte^^ant's  oh- 
^  f ervance  and  perfbtmance  of  the  said  whole 
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f  obligatidn^  md  conditions ;  ok  wHich  tEMti 
f  only,  this  power  of  sobsetting  shall  bp  en* 
f  joyetL ' 

Sometimes  subsets  we  allovvedt  and  as^** 
Oations  2Xp  prohitdted,  as--*- 

^  Ir£T9  to  C  D  and  his  heirs,  with  liberty 
'  to  subset  the  whole,  or  any  part  of  the  said 
'  lands  after  mentioned,  the  subtenant  being 

*  always  bound  for  the  rents,  and  for  perform- 

♦  ance  of  the  othpr  conditions  of  this  lease 
^  to  the  landlord  alongst  with  the  tenant, 
f  but  excluding  all  asisignees^  legal  qr  conven* 
f  tionali  1 

But  still  these  restricdpns  will  not  prevent 
the  credf  tors  of  a  tenant  from  putting  the  fampt 
under  the  management  of  a  £ictor  or  oyerseer. 
If,  therefore,  it  is  the  intendon  of  the  propiie-- 
tor,  in  all  events,  to  exclude  creditors  and  al) 
pthers  but  the  tenant,  a  clause  must  be  introi* 
duced  for  tb'^t  purpose.  There  is  no  sucb 
clause  in  practice ;  but  perhaps  the  fdlowing 
one  mig^t  be  used. 

^  Akx>  DiscLAdtNci  Af'WAYS,  that,  uuon  the 
f  bankruptpy  of  the  said  C  D,  this  lease  shall 
f  instantly  expire^  j»c>r  shall  it  thereafter  be  ii^ 
f  the  poM^et  .o£  the  said  C  D,  directly  or  indi- 
t^  reetlyi;  tn  continue  his  possession,  either  by 
f  hiixisblf,  of  by  $  manageft  factor,  or  oyer- 
i  seer,  for  behoof  b£  hi$  creditors. ' 

Jn  place  of  these  restrictions,  the  lease  i« 


Miiftidmes  ghren  to  fhe  entire  <fi6|^i^  <^  the' 
tenant,  thu8-~^  Lets  to  t^e  said  C  D9  ^is  helr&,' 
^  assigndee,  or  subtenabtt  i*  k^  which  he  has 
the  entire  commaqd  of  the  ieade,  aa4  may  dis* 
pose  of  it  at  his  pleasure. 

There  is  stiU  another  peiitt  to  be  attended  te^ 
Mrhicbis  s^plicable  to  ^1  of  these  desdnadons, 
that  is,  the  succession  of  heirs-pordoners ;  for 
it  is  not  to  be  presumed  that  it  can  be  the  in* 
tendon  of  a  landlord  to  diidde  his  farm  into 
two  or  more  parts,  according  to  the  number  of 
heirs^pordoners  to  whom  the  succession  may 
chalice  to  open ;  aiid  therisfore,  this  should  be 
guarded  against  on  the  one  part,  white,  on  the 
Other,  ^e  tenant  should  be  entided  to  prefer 
one  chUd  to  another^  In  this  view,  the  follow-- 
Ing  addidon  seems  to  be  proper. 

^  Declaring  alwats,'  that  heh^portHmers 

*  shall  have  110  right  of  suocession  in  this  lease, 
^  the  eldest  daughter  always  suoceediag  with- 
^  out  division:  AKOFtrnTHEit  declaring,  that 
'  it  shall  be  in  the  power  of  the  said  C  D  to 
'  appoint  any  one  of  hii  diiildren^  whether  sen 

*  or  daughter,  to  succeed  to  him  in  this  lease*  * 

T(m  of  Bn^umnce, 

The  common  term  of  endurance  Is  nineteen 
years ;  but  whether,  that  be  the  proper  period 


of  a  lease,  doe^  not  aeea^i^'to  be  well  asceitaiibr 
ed ;  or  perhaps  it  may  depend  on  the  state  of 
the  fartn :  At  any  tate^  it  is  a  point  on  which 
the  cpnveyancer  is  not  eipefl:ed  to  decide. 
The  endurance  is  eith^  for  a  fixed  number  of 
years,  or  for  a  certain  number,  with  a  power 
of  terminating  the  lease  at :  an  earlier  period } 
qr  it  i;  a  liferent  lease« 

^reMh  in  tie  Lease. 

*  I 

The  clausie  in  the  style  which  has  been 
giyen,  shows  |n  wh^H^  inaoner  the  endurance 
for  a  6^ed  i^ymber  pf  years  is  expressed^ 
Where  there  is  a  power  given  of  terminadng 
the  lease  wittun  the  period,  it  will  be  (bus  e:^^ 
pressed — ? 

f  Anp  t^at  for  the  space  of.  nineteen 

*  YEARS  from  and  after  his  entry  theri^tp,  which 

*  is  hereby  deplared  to  begin  at  ,  ^c.  and 
^  from  theijceforward  to  be  peaceably  possess* 
\  ed  by  the  sai^  C  J),  and  his  foresaids,  during 

*  the  whqle  foresaid  i  spape ;.  providino    al- 

*  )¥AYi|,^nd  p5C|.AaiNG,  pptwithstanding  the 

*  period  above  expressed,  for  which  this  leasej 
f  is  declared  tp  epdure,  that  it  shall  be  in  the 
f  power  of  the  said  C  D,  and  his  foresaids,  at 
t  the  expiration  of  years  from  the  saic^ 

*  term  of  entry,,  to  quit  and  renounce  thia 


•"tack,^  and  to.  he  theiic^totvmvd  free^frptii  tht^ 

*  couditioQS  thereof,  providep  he  shall,  jirevi* 
*.  ous  to  the  tenn  of        ,  intimate  to  the. said 

*  A  B,  or  to  hi§  fpresaids,  personally,  or  at  his 
<  or  their  dwelling-places,  under  form  of  in- 

*  strument,  his  intention  to  take  advantage. of 
^  the  said  breach.  ^  ' 

Liferent  Tack. 

F  .         • 

In  the  liferent  lease  the  endurance  is  thus 
^pressed- —  -  ..  ,    .  •.    ;^ 

,  f  Tqat  is  to  SAY,  the  said  .A  B,  in  consi- 

*  DEiLATioN  of  the  tack-duty,  and  other  presta- 

*  tions  after  mentioned,  sets,  and  in  tack  and 

*  assedation  lets,  to  the  said  CD,  all  and 
^  whole  Qiere  the  lands areparHcuhrly  described) 

*  AND  THAT  during  all  the  days  of  theyS§.id 

*  C  D^s  natural  life,  from  and  after  his  entry: 

*  thereto,  which  is  hereby  declared  to  begin  at 
^  .the  term  of  /         .'..  *  .       •« 

.  ^s,this  lease  expires  with  the  life  of  .the 
tenant,  those  deriving  right  from  him  are  de- 
prived by  his  death  of  all  title  to  pos^e^,  the 
i^m :  there  is,  therefore,  no  occa^qa  for  an' 
©bligadoh  to  remove. 

'    It  will  be  attended  to  here,  that  the  lijperent ' 
|ease  is  considered  as  giving  a  title  so  mugh 
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scqperior  to  that  which  h  giren  by  the  leas* 
for  nineteen  yean,  tbiat  although  a^lgMes  are 
excluded  in  the  latter,  without  Ae  necessity 
of  an  express  exclusion,  yet  this  is  not  the 
case  in  the  liferent  lease,  and  the  power  of 
assigning  will  be  given  to  Uie  tenant,  unless 
chare  be  an  express  exclusion  of  that  power. 


Beservations  in  favour  qf  the  Landlord. 

Tn  place  of  arranging  the  reservations  from 
the  subject  let  under  different  heads,  it  will  be 
better  to  give  a  full  and  comprehensive  clause 
of  this  kind,  from  which  articles  may  be  left 
out,  to  fit  it  for  any  purpose. 

'  Resijrving  always  to  the  ^id  A  B  and  his 

*  foresaids^  liberty  to  search  for,  work,  collect, 

*  and  carry  iaway,  or  to  bum»  calcine,  smelt» 
'  purify  or  manuf^ptfire  lime,  coal,  stone,  marl, 

*  ores,  metals,  minerals  and  fossils  pf  every  de- 

*  scription,  with  liberty  to  use  any  part  of  the 

*  said  grounds  fbf  building  houses,  erecting  en- 
^  px^s  and  mills,  cutting  leads  and  d^aint^,  or 
^  making  roads  fot  the  said  operations,  or  to 

*  take  grass  for  the  horses  employed  at  l3)e 

*  works,  or  for  milk-cows  for  the  use  of  the 
f  workmen  and  their  families ,  allowance  being 
f  f4ways  given  to  the  said  C  D  ^d  his  fore* 
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^  saids  for  the  ground  so  occupied}  or  for  4ny 
^  surface  or  other  damage  which  may  be  done 
^  to  the  said  farm  l>y  the  said  operations;  Rs- 
^  SERVING  ALSO  to  the  said  A  B  and  his  fore- 
^  saids,  liberty  to  plant  trees  alongst  the  fences, 
^  and  around  the  yards  of  the  said  farm,  with- 
^  out  paying  therefor;  and  also  to  take  off  and 
^  plant  to  the  extent  of  acres  of  the  said 

>  farm,  in  such  place  or  places  as  he  or  they 
^  shall  think  fit,  the  landlord  paying  to  the  te» 
^  nant  for  the  ground  so  employed  at  the  rate 
^  of  pfer  acr?j,  and  being  at  the  expanse 
f  of  epplosing  the  plantation  in  a  complete  and 
f  proper  maxj^ner ;  whicjti  fences  the  tenant  shall 
7  be  bound  to  uphold  and  maintain  during  the 
*  currency  of  );his  le^se,'  or  pt  least  as  long  as 
f  the  landlord  shalj  cpnceiye  to  be  necessary 
f  for  the  protection  of  the  said  planting ;  and 
f  on  no  preteijcp  whatever  shall  the  tenant,  as 
f  long  as  the  said  fences  are  deemed  necessary 
f  by  the  landlprq^  allow  his  cattle  or  sheep  to 
f  pasture  in  the  said  plantatibnB ;  and  the  land- 
f  lord  shall  have  Jibprty,  dtrring  th^  currency  of 
f  this  leasipi  to  fell,  cut,  and  carry  away  aH  the 
f  trees  growing  or  to  grow  on  the  said  lands'; 

>  Resehving  Also  power  to  the  said  A  B  and 
^  his  foresaids  to  alter  old  rdads,  or  to  make 
y  new  ones  through-  the  ?aid  farm,  without  be? 
f  ing  liable  to  the  tenant  in  wy  damage^  un-. 
i  less  in  so  far  as  the  crop  on  the  ground  may 
f  be  injured,  or  a  new  enclosure  rendered  ne- 
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ces^ary,  in  which  ,qases  the  surface-cia^mage 
of  that  seasqijy  and  the  ei^pexuse  of  the  new 
enclosure,  shall  be.  paid  bj^  the  landlord  to  the 
tenant  j  Reserving  also,  ppwer  to  the  said 
A  B  and.,  his  foresaids^  to  straighten  the 
marches  of  the  spid  farm  with  4:he  inarches  of 
the  adjoining  farms, .  or  with  ^the  marches  of 
the  land3  belonging  to  neighbouring  proprie- 
tors, j  and  whatever.. changes  ^all  thereby  be 
J35iade.on  the  said  |iff o^j  a  rdte^ble  and  propor- 
tiamil  chamre^hajl  be,made.OJ>;.thp  r^ent  of 
the  said  farm,  the -samp  risiiig  pr  falling  ao- 
coi:ding.to,  the  a^yantage  or  4is^vantage  r&. 
suiting  to  the  tenant;  an4  which  ^It^ration  oxx 
the  rent  shall  be  fixed  by  arbiter^,,  to  be  cho- 
sen  in  manner  after-mentiope4  2^  Anp  the  s^-id 
A  B  and  his  foresaids  .  shall .  havp  -  a  further 
power  of  .feuing.  pff  ground  on  each  ^dp  of 
the.  rpads  running,  through  this  farm,  to  the 
extent  of         :    feet  from  the  road  side,  the 

'**---•        ^  jj     ^  ..,  *  ->. 

said  feus  not  ipterfering.wtth  :the  entries  to 
the. said  field^  and  the  tenant  receiving  a  de- 
ductipp  from  his  rent  at  the  rate  of  per 

acre  for  such  .ground  a|^  shall  be  feued<ait 
by  the  landlord :  And  lastly,  a  power  i» 
hereby  R£S£Ry$:i)  to  the  said  A  B  and  his  fore- 
saids, ii^  the  .^vent  of  their  possessing  th^ 
mansion-house  of  .  ,  or  of  the  same  ber- 
jng^tWa^te^n..  of  res™.ing.or  taking 
back  from  the  said  C  D  and  his  foresaids,  th@ 
f  field  or  inclosure  called  j  beii^  par| 
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*  of  the  lands  hereby  set,  and  for  which  field 

*  he  or  they  shall  receive  a  deduction  from  the 

*  rent  hereby  payable  of  L.  yearly,  from 

*  the  period  at  which  the  said  field  shall  be 

*  taken  oflF. ' 

This  clause,  or  such  part  of  it  as  may  be 
fiDund  necessary,  will  come  in  immediately  be- 
fore the  clause  of  warrandice ;  and  the  war- 
randice in  sqch  a  case  may  be  thus  expressed — • 

*  Which  tack,  with  and  under  the  above- 

*  mentioned  reservations,  and  with  and  under 
^  the  conditions  and  obligations  incumbent  on 
*■  the  tenant,  the  said  A  B  binds  and  obliges 

*  himself  and  his  foresaids  to  warrant  to  the 

*  said  C  D  and  his  foresaids,  at  all  hands,  and 
'  against  all  mortals. ' 

Sometimes  the  following  addition  is  made — 

•  And  to  relieve  the  tenant  of  all  public  and 

*  parochial  burdens,  excepting  the  statute-ser^ 
^  vices  to  the  highways,  and  a  moiety  of  the 

*  poor's  rates,  and  of  the  schoolmaster's  salary 

*  in  the  parish  of  . ' 

Payment  of  J^ent. 

The  obligation  to  pay  the  rent  is  commonly 
expressed  as  in  the  above  example.  But  the 
rent  may  have  a  rise  after  a  certain  time,  or  it 
may  be  payable  partly  in  grain,  partly  in  money  j 
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and  of  diese  and  oAiet  changes  06,  tiiia  part  of 
the  lease  the  following  dames  will  afford  ex* 
amples. 


*  For  which  causes,  and  on  Ithe  othbr 
PART,  the  said  C  D  binds  and  obliges  himself^ 
and  his  heirs,  executors  and  successors  whom- 
soever^  to  make  payment  to  the  said  A  B  and 
his  foresaids,  of  the  yearly  rent  of  L. 
Sterling  for  the  first  years  of  this 

lease,  and  of  the  yeaily  rent  of  L. 
Sterling  for  the  remaining         years  of  this 
lease,  in  name  of  tack-ditty,  and  that  at 
two  terms  in  the  year,  aiKl  # 

by  equal  portions,  beginning  the  first  term's 
L  payment  thereof  at  the  term  of  ,  and 

the  second  term's  payment  at  the  term  of 
thereafter,  for  crop  and  year  ,  and  so 

forth'  yearly  thereafter,  during  the  currency 
of  this  tack,  with  a  fifth  part  more  of  each 
term's  payment  of  liquidate  penalty  in  case  of 
failure,  and  the  legal  interest  of  the  said 
termly  payments,  from  the  time  that  the  same 
shall  respectively  become  due,  during  the 
not-payment  thereof;  which  rent  shall  be 
payable  to  the  said  A  B  and  his  foresaids  re- 
gularly as  it  falls  due,  within  his  house  in 
the  city  of  Edinburgh,  or  in  the  office  of  the 
Bank  of  Scotland  there,  (or  it  may  be  made 
paT/able  on  the  Exchange  of  London):  And 
further,  the  said  G  D  binds  and  obliobs 
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^  hiiii$df  and  his  foresaids,  tQ  delh^r  yearly^ 

*  betwixt  the  terms  of  Maartinmas  and  CaiadJe. 
^  mas»  to  the  said  A  B,  or  to  his  order,  at  the 

*  mansion-house  of  ^  bolls  of  good 

*  Oatmeal,  of  the  ^owth  of  the  said  lands* 
"*  beginmng.  die  ddiver^  of  the  meal  betwixt. 
^  the  terms  of  Martinmas  and  Candlemaft        , 

*  for  the  crop  preceding,  and  so  forth  r^^ulaxly 

*  thereafter  for  all  the  years  and  crops  of  this 

*  lease:  As  auso,  to  pay  and  deliver  to  the 

*  minister  o£  ,  betwixt  Martinmas  and 

*  Candlemas^  yearly,  the  quantity  of 

*  bolls  of  good  barley,  and  bolls  of  good 

*  oats,  of  the  measure  in  use  to  be  paid  to  the 

*  said  minister,  bein^  part  of  the  stipend  pay-? 
^  s^bk  to  him  out  c^  the  lands  of  ^  which 
^  gmn  iitiB  ^d  C  B  shall  begin  to  delrrer  be- 
^  twixt  die  terms  of  Martinmas  and  Whitsun- 
'  day  next,  and  so  continue  regularly  there- 

*  aftei:  duiing  the  currency  ci  thi«  lease  j  ani> 
'*  on  the  tenant'^  producing  to  the  laiidlord  the 

*  said  minister's  receipt  for  the  said  victuai-sti- 
^  pend,  lie  shall  be  allowed  deduction  out  of  his 

*  rent  at  the.  rate  of  for  each  boll  of  de- 
'  livered  barley,  and  for  each  boll  of  de- 

*  livered  oats :  And  further,  the  said  C  p^ 
'  Bitn>s  and  OBLIGES  himself  and  his  forefijudi^ 

*  to  deliver  to  the  said  A  B  and  his  foresaids,^ 
^  during  the  currency  of  this  lease,  betwixt  the 

*  terms  of  Martinmas  and  Candkmas,  yearly^ 
i  Mid  xjommencing  the  delivery  betwixt  tlie 


336  CONDITIONS  RELATIVE 

*  terms  of  Martinmas  and  Candlemas  riext, 

*  dozeifi  of  kain  hens,  or,  in  the  option  of  thfe 

*  landlord,  to  pay  Sterling  for  each  hen* ' 

The  tenant  is  sometimes  bound  to  pay  the 
public  burdens  in  part  of  his  rent,  or  he  is 
bound  to  pay  them,  ami  entitled  to  recdve 
deduction  of  them  from  his  rent.  It  seem^ 
to  be  immaterial,  in  which  way  this  is  manag- 
ed ;  for  although  in  the  latter  case  the  rent 
will  be  nominally  higher,  and  in  the  former 
lower,  yet,  in  both,  the  sum  actually  paid  by 
the  tenant  will  be  the  game  ;  and  it  will  be  ia- 
troduced  into  the  above  clause  in  these  terms, . 

V  And  further,   the  said  C  D  binds  and 

*  OBLIGES  himself  and  his  foresaids  to  pay  the 

*  whole  cess,  minister's  stipend,  schoolmaster's 
'  salary,  and  all  other  pubUc  and  parochial  bur- 
'  dens  affecting  the  said  lands,  from  and  after 

*  the  term  of  ,  and  thereafter  during  the 

*  currency  of  this  lease.  * 

This,  is  the  form  of  the  clause  where  the 
payment  of  public  burdens  makes  part  of  die 
rent.  Where  they  are  to  be  repaid  to  the  te- 
ijant,  the  clause  will  have  this  addition  to  it* 

*  And  ON  PRODUCING  DISCHARGES  foT.  the 

*  same,  the  tenant  shall  have  full  allowance 

*  for  what  he  shall  have  paid  out. of  the  fore- 
^  said  rent  j  he  being  always  liable  for  wiiat- 
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*  ever  damage  or  expense  may  be  incurred 

*  by  the  neglect  to  pay  the  said  public  bur- 

*  dens  and  parochial  duties  punctually  as  they 

*  fall  due.  • 

It  is  also  usual  to  subjoin  to  this  clause  An 
astriction  to  the  landlbrd's  mill,  where  an  a- 
striction  is  intended.  The  terms  of  the  astric- 
tion will  depend  on  the  terms  of  the  miller's 
lease,  where  the  mill  belong^  to  the  landlord, 
or  to  the  terms  of  the  astriction  by  which 
the  lands  are  bouiid  wher6  the  mill  belongs  to 
another  proprietbi^.  This  clailse  may  be  thus 
expressed. 

*  And  FURTHERj  thd  ^aid  C  D  binds  and 

*  OBLIGES  himself  and  his  foresaids,  to  carry  to 

*  the  mill  of  the  Whole  grain  that  shall 
<  grow  on  the  said  lands,  under  the  usual  ex- 

*  ceptions,  to  be  griilded  thereat,  paying  there- 

*  for  the  usual  multure  and  knaveship,  and  per- 

*  forming  the  services  uS*d  arid  Wdnt. ' 

Or  if  the  astriction  be  le^s  severe,  it  will  be— ^ 

*  yo  carry  to  the  mill  of  ,  there  to  be 

*  grinded,  such  grain  as  they,  their  seiTants  ot 

*  cotters  residing  on  the  said  landsi  may  use 

*  in  their  families,  pajring  therefor  the  multures j 
«  and  performing  the  services  to  the  said  mill 
'  used  and  wont;' 

But  the  precise  terms  can  be  fixed  only  by 
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the  terms  of  the  astriction  under  which  the 
iands  are  placed ;  therefore  the  miller's  tack, 
the  deed  of  astriction,  or  the  custom  of  the  mill, 
can  alone  fix  the  proper  way  of  expressing  this 
clause.  Or,  where  the  {precise  terms  of  the 
astriction  is  unknown,  the  claifte  may  be  tibus 
expressed. 

'  Ani>  further,  the  said  C  D  bin]>s  and 
^  OBLIGES  himself  and  bis  forei^ids,  to  frequent 

*  any  mill  to  which  the  said  lamis  may  be  »- 
'  stricted,   carrying  thereto*  such  grain,   w$ 

*  payiniT  such  multures  and  mill-dues  therefore^ 
.  and  performing  such  services,  as  the  proprie- 

*  tor  or  tenants  of  said  lands  are  bound  to  pay 

*  and  perform. ' 


Cautioner^ 

Wber^  a  cautioner  is  taken,  he  is  either 
bound  with  the  principal  in  the  obligations  of 
the  lease,  or  the  same  c^ect  is  attained  by  ^ 
clause  in  the  end  of  the  deed.  In  either  case, 
a  small  addition  will  be  made  in  the  introduc- 
tion to  the  lease.     You  say, 

*  It  is  CONTRACTED,  &c.  bctweeu  A  B,  &c. 

•  ON  the  ONE  PART,  AND  C  D  and  E  F,  as  his 

*  cautioners,  on  the  other  part,  in  manner 

•  following  J    THAT  is  to  SAY,  *   &c* 


Aad  where  the  cautioner  is  bound  alongst 
with  the  principal^  the  obligation  is  thus  ex- 
pressed— 

*  For  which  causes,    and  on  the  other 

*  PART,  the  said  C  D  as  principal,  and  the  said 

*  E  F  as  full  debtor  with  arid  for  him,  bind 
«  and  OBLIGE  themselves,  jointly  and  severally^ 

*  their  heirs,  executors,  attd  successors  whom- 

*  soever,  to  make*  payment  to  the  said  A  B, 

*  &c.' 

And  in  the  other  clauses  obligatory  on  the 
tenant,  he  and  his  cautioner  ai'e  in  like  man* 
ner  taken  bound. 

Wh^re  the  obligation  is  constituted  by  a  sin- 
gle clause,  th^  lease  {stating  the  qauHonar  to  be 
a  party)  goes  on  as  if  there  were  ilo  cltutioner, 
until  immediately  preceding  the  clause  pf  re- 
gistration, when  the  following  clause  is  intro- 
duced— 

^  And  FURtHER^  ^e  fiaid  E  F  bikx:>s  and 

*  OBLIGES  himself,  hid  heirs,  executors  and  suc^ 

*  cessors,  as  cautioners  for  the.  said  C  D,  that 

*  the  said  farm  shall  be  always  kept  fuUy  stocks 
^  ed ;  that  the  rents  shall  be  punctu^ly  pfiid 
'  as  they  fall  due ;  and  that  all  the  condi- 
'  tions  and  covenants  of  this  tack  shall  be  faiths 

*  fully  and  regularly  performed  :  And  the  said 
'CD  BINDS  and  obliges  himself  and  his  fore^^ 

y  2 
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*  saidd,  to  free  and  relieve  the  said  E  F,  and 

*  his  foresaids,  fiom  the  payment  of  the  fore- 
'  said  sums  of  money,  and  performance  of  the 

*  foregoing  obligations,  and  of  all  expense  and 
^  damage  which  he  or  they  may  happen  to  sus- 

*  tain  through  the  cautionary  obligation  above 

*  specified,  in  any  manner  of  way.  '^ 

There  is  one  other  condition  connected  with 
the  present  subject,  which  may  be  introduced 
here,  or  in  the  end  of  the  lease,  before  the  ob- 
ligation to  remove  ;  that  is^  an  irritancy  of  the 
lease  in  case  of  a  failure  to  pay  the  rent,  though 
this  is  a  clause  on  which  litde  dependence  is  to 
be  placed,  and  the  object  of  which  is  fully  at- 
tained by  the  regulaticwns  of  the  Act  of  Sederunt 
in  regard  to  Removings,  &c.  The  clause,  when 
it  is  inserted,  is  thils  expressed— 

^  And  further,  it  is  hereby  expressly  pro- 
^  viDED  and  DECLARED,  that  if  the  said  C  D 

•  or  hid  fore^ds  shall  allow  two  years'  money- 

•  rent  to  run  into  the  third  unpaid,  then  this 
«  tack  shall,  in  the  option  of  the  landlord,  be 

•  void  and  null,  without  any  process  of  laiw  or 

•  declarator  to  that  effect  j  nor  shall  it  be  law- 

•  ful  for  the  tenant  to  pu^ge  this  irritancy  af 
'  the  bar. ' 

This,  however,  always  is  competent,  notwith- 
standing the  declaratioru     Sometimes  there  is 
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added  un  this  clause  thk  further  ground  of  ir- 
ritancy— 

*  That  if  the  said  C  D,  or  his  foresaids,  sliall 

*  allow  two  years'  money-rent  to  run  into  the 
'  third  unpaid,  or  shall  become  bankrupt,  or 

*  suffer  his  effects  to  be  sequestrated,  then,  *  &c. 

Obligations  relative  fo  Houses  and  Fencest 

Where  the  houses  and  fences  on  the  fann 
are  in  good  repair,  the  obligation  on  the  in<- 
cpming  tenant  may  be  thus  expressed. 

'  And  in  ijpgard  the  whole  houses  and  fences^ 

*  on  the  farm  have  been  inspected  and  value^ 

*  by  men  mutually  chosen  by  the  parties,  and 

*  have  been  found  to  be  worth  L.         Sterling, 

<  it  is  therefore  agreed,  that  the  same  shall  be  a- 

<  gain  inspected  and  valued^  at  the  termination 
^  of  this  lease,  by  two  persons  mutually  chojsen ; 

<  AND  in  case  the  said  houses  and  fencesi  shall 

*  have  increased  in  value,  the  said  C  D  and  his 

*  foresaids  shall  be  (entitled  to  receive  from  the 

*  said  A  B  and  his  foresaids,  or  to  retain,  from 
«  the  rent  due  by  hiiPj  the  amount  of  such  in- 

*  creased  value ;  whe^ea§,  if  the  valpe  Shall 

*  have  decreased^  the  said  C  D  binds  and  ob- 

*  LiGEs  him  and  his  foresaids  to  make  payment 

*  of  such  decrease  in  the  value,  to  the  said  A 
^  P  and  his  foresaids,   alongst  with  the  last 
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*  term's  rent  payable  uAder  tbis  lease ;  atid, 
^  during  the  currency  of  this  lease,  the  said  C 
^  D  binds  himself  and  his  foresaids  to  keep  the 
^  said  houses  and  fences  in  constant  good  re^ 

*  pair.  *      • 

Where  th^  former  tenant  has  become  bounds 
by  his  lease,  to  leave  the  houses  and  fences  in 
repair,  the  obligation  may  be  assigned  to  the 
incoming  tenant,  as  the  consideration  on  which 
he  comes  under  an  obligation  to  receive  them 
z&  \ti  repair,  and  to  keep  them  in  that  state^ 
It  will  be  thu$  expressed. 

*  And  in  regard  that  L  M,  the  former  te- 
'  nant,  did,  by  his  lease  dated  ^  ,  become 
^  bound  tp  leave  the  hmises  and  fences  on  the 
^  said  farm  in  good  habitable  and  tenantable 

*  condition,  the  said  C  D,  in  consideration  of 

<  his  obtaining  right  to  that  obligation,  does 

*  hereby  admit  himself  to  have  received  the 

<  said  houses  and  fences,  in  a  good  habitatble  and 

*  tenantable  condition  ;  And  he  further  binds 

*  and  OBLIGES  himself  and  his  foresaids,  to  main- 

*  tain  the  same  during  the  currency  of  tbis 

<  lease,  and  to  leave  them,  at  its  expiration,  in 

<  the  same  good  habitable  and  tenantable  con- 

*  dition ;  and  therefore,  the  said  A  B  does 

*  hereby  assign  and  transfer  to  the  said  C  D 

*  and  his  foresaids,  the  obligation  on  the  said 

*  L  M,  contained  in  the  lease,  of  date  foresaid, 

*  relative  to  the  houses  and  fences  on  the  saic( 
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^  f&tm^  committing  to  him  fiill  power  and  au- 

*  thority  to  pursue  for  ilmplement  thereof,  arid 
^  to  receive  and  distharge  whatever  sums  may 
^  be  due  thereon,  in  the  same  manner  that  the 

*  said  A  B  could  have  don€  himself  before  grant- 
^  ing  hereof. ' 

But  it  may  happen  that  a  new  house  is  to 
be  built.  Th§  agreement,  in  such  a  case,  is 
sometimes  managed  in  this  way. 

*  And  in  regard  the  said  A  B  has  advanced 

*  to  the  said  C  D  the  sum  of  L.  Sterlings 
'  to  enable  him  to  build  a  dwelling-house  and 

*  offices  for  the  farm,  agreeably  to  a  plan  there- 

*  oii .  signed  by  both  parties  as  relative  hereto, 

*  the  said  C  D  binds  and  obliges  him  and  his 

*  foresaids  to  erect  and  finish  the  saiid  build- 

*  ings  consistently  with  the  said  plan ;    and 

*  FURTHER,  to  pay  per  cent  for  the  said 

*  sum  of  L.  Sterling  so  advanced  to  him, 

*  .and  that  as  an  additional  rent,  from  and  after 

*  the  term  of  ,  alongst  with  the  Whit- 
«  Sunday's  rent  yearly ;  beginning  the  first  pay- 

*  ment  of  the  said  additional  rent  at  the  term 

*  of  Whitsunday  ,  for  the  year  preced- 

*  ing,  and  so  forth  during  the  continuance  of 

*  this  lease:  And  also,  in  regard  that  the 

*  said  C  D  was  tenaiit  arid  possessor  of  the 

*  said  lands,  and,  as  jsuch,  bpurid  by  his  for^ 
»  mer  lease,  to  keep  and  leave  the  other  houses 
<  on .  the  fartri  in  good  teriantable  and  habitable 
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*  condition,  therefore  the  said  C  D  Bi>n)3 
f  and  OBLIGES  himself  ^nd  his  foresaids  to  sup-* 
^  port,  during  this  lease,  and  to  leave,  at  its 
*.  expiration,  the  whole  houses  on  the  said 
«  farm,  both[  thosie  now  building,  conformably 

*  to  the  said  plan,  and  those  formerly  built,  in 

*  good  tenantable  and  habitable  condition,  or 

*  to  pay  such  sum,  at  his  or  their  removal,  asT 

*  may  be  necessary  for  putting  fhe  said  houses 

*  in  that  state  of  repair  j  which  sum  shall  be 
<  fixed  by  two  persons  (each  party  choosing 
^  one);   or,   failing  such  nomination,  by  the 

*  Judge-ordinary.  *- 

When  new  fences  are  to  l^e  ms^de,  the  ob-r 
ligation  may  be  thus  expressed. 

*  And  FVRTHER,  the  said  C  D  piNDs  and 

*  OBLIGES  him  and  his  foresaids,  before  the  ex? 
f  piration  pf  ye*ars  from  this  date^j  to  en? 

*  close  ^nd  subdivide  th^  lands  of  ,  be- 

«  ■ 

f  ing  p^rt  of  the  lands  hereby  set,  agreeably 

*  to  a  plan  thereoii  signed  by  both  parties  as 
*:  relative  hereto,  and  that  wi^h  good  and  sub? 

*  stantial  stone  and  lime  dikes,  at  least  four 

*  feet  and.  a  half  high,  or  with  double  five  feet 
^  ditches  and  double  hedges,  or  with  a  single 
1  ditch  and  hedge,  with  ^  turf  fence  or  bank 

*  at  the  back  thereof,  with  gates,  gate-steads, 

*  and  water-passages  thereof,  all  to  be  made, 

*  maintained,  and  left  in  good  order  and  fencir 
1  ble  condition,  at  the  said  C  D's  sole  expense. 


^  TO  THE  HOUSES  AND  FENCES.  345 

*  excepting  in  so  far  as  he  naay  have  a  claim 
f  pf  relief  against  the  adjoining  heritors,   in 

*  tenns  of  law;   which   claim  the  said  A  B 

*  hereby  warrants  and  obliges  himself  to  ren- 

*  der  effectual  to  the  said  CD  j  and,  in  case 
«  the  said  fences,  gates,  gate-steads  and  water- 

*  passages,  shall  be  found  incomplete,  or  out 

*  of  repair  at  the  termination  of  this  l^ise^  the 

*  said   C  D  binds  and  obliges  him  and  his 

*  foresaids  tp  pay  such  suni  fqr  putting  them 

*  in  necessary  repair,  as  shall  be  ascertained 

*  by  the  estimate  of  two  persons,  one  chosen 

*  by  each  party;  or,  failing  their  nomination 

*  or  decision,  such  a  sum  as  shall  be  fixed  by 

*  a  decree  of  the  Sheriff,  to  be  sufficient  for 

*  that  purpose. ' 

Tp  these  conditions,  the  following  clause  is 
very  often  ^dded. 

*  And  in  case  the  said  tenant  shall,  at  any 

*  time  during  the  currency  of  this  lease,  ne- 

*  gleet  to  keep  in  repair,  in  terms  of  the  fore- 

*  going  obligations,  the  houses  and  fences  a* 
^  bove  mentioned,  liberty  is  hereby  express^ 
^  ly  GIVEN  to  the  landlord,  or  tp  those  having 

*  power  ffoip  him,  to  employ  workmen  to  excr 

*  cute  the  necessary  repairs  ;  and  the  expense 

*  of  these  repairs,  as  the  same  shaH  be  instruct- 

*  ed  by  the  receipts  of  the  workmen,  the  te- 

*  nant  binds  and  obliges  him  and  his  foresaids 

•   to  REPAY.  * 
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Regulations  relative  to  the  Management  of  the 

Farm. 

Hie  regulaticms  relative  to  the  management 
of  the  farm,  are  in  themselves  a  most  import-* 
ant  study ;  but  it  cannot  be  expected  that  t 
should  do  more  thdn  point  out  in  what  man- 
ner they  may  be  enforced.  Whefi  a  high  addi- 
tional rent  is  stipulated  for  such  lands  as  may  be 
laboured  contrary  to  the  provisions  of  the  lease, 
there  is  some  danger  that  a  Court  may  consider 
the  additional  rent  rather  as  a  penalty  than  as  a 
rent,  and,on  that  principle,  proceed  to  inquire  in- 
to the  actual  damage  ;  an  inquiry  which  would 
effectually  bar  any  action  for  the  landlord's 
indemnification,  as  the  expense  of  the  action 
would  probably  exceed  the  damage  he  would 
be  able  to  prove.  The  clause  is  introduced  af- 
ter the  conditions  in  regard  to  cropping,,  or  in 
the  close  of  the  lease,  immediately  before  the 
clause  binding  the  parties  to  mutual  perform* 
ance  of  their  obligations  j  and  is  thus  express- 
ed— 

a 

*  And  notwithstanding  the  foregoing  re- 

*  gulations  relative  to  the  cropping  and  ma- 

*  nagement  of  the  said  farm,  the  said  C  D, 
f  and  his  foresaids,  shall  have  liberty  to  alter 
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*  the  same  £is  they  mky  thiidc  pto{Mer/ they  in 
^  that  c^ijse  b^coining  bohnd,  as  they  herdiy 
f  BIND  ^hd  OBLIGE  themselves,  to  pay  the  siira 

*  of  L.  5  Stirling  yearly  of  additional  rent  for 
^  each  English  acre  altered  iti  the  management 
^  from  the  plan  above  laid  down ;  and  ^hich 
^  additional  rent  shall  not  be  coniridered  as  a 
^  penalty,  but  as  conditional  rent,  which  the 
^  said  tenant  hereby  agrees  to  pay,  at  the 
^  terms,  and  under  the  same  conditions  with 
^  th0  driginal  rent  of  the  year  in  which  such 

*  phange  takes  place;  and  which  additional 
^  rent,  proportioned  in  manner  foresaid,  shall 

*  be  payable  every  year  in  which  the  said  C  D 
^  shall  use  thii^  liberty  of  altering  the  said  plan 
^  of  management  * 


Obligation  to  insure  the  Mouses^  and  Crop  in 

the  Barn-Yard. 

* 

This  clause  will  follow  the  regulations  for, 
the  management  of  the  farm — 

*  And  further,  the  said  C  D  binds  and 

*  obliges  him  and  his  foresaids,  to  repay  to  the 

*  said  A  B  and  his  foresaids,  any  loss  or  da- 

*  mage  which  may  happen  to  the  houses  on 

*  the  farm  from  fire,   in  so  far  as  the  same 
'  shall  happen  to  be  uninsured  by  the  common 

*  policy  of  insurance :   And  for  the  said  A 
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<  B  and  his  foresaids  their   farther  security 

*  in  the  payment  of  such  loss,   and  in  or- 
'  der  to  give  them   an   equivalent  for  their 

*  right  of  hypothec  over  the  crop,  in  case  of 

*  any  loss  which  it  may  sustain  from  fire,  the 

*  said  C  D  binds  and  obliges  him  and  bis  fore-' 
'  saids  to  INSURE  the  said  houses  in  the 

*  insurance  office,  to  the  extent  of  L.  ;  ani> 
^  ALSO  to  INSURE  in  the  same  office  the  crop  in 

*  the  barn-yard  to  the  extent  of  at  least  one 

*  year's  rent  of  the  said  lands  j  to  pay  the  pre- 

*  miums  thereof,  and  to  report  receipts  for  pay- 

*  ment  of  the  premiums  regularly  during  the 

*  continuance  of  tliis  lease ;   the  policies  of 

*  which  insurance,  and  the  sums  of  money  that 

*  may  fall  due  thereon,  the  said  C  D  ^oes  herp- 

*  by  ASSIGN  and  transfer  to  the  said  A  B  and 

*  his  foresaids,  with  full  power  to  the  said 

*  A  B  and  his  foresaids  to  recover  and  discharge 

*  the  samp,  the  sums  so  received  being  applied 
^  to  the  loss  sustained  by  the  said  houses,  for 

*  which  C  D  is  liable  in  manner  foresaid,  or  to 

*  the  rents  due  by  him  at  the  time,  * 

Where  a  policy  is  taken  put  in  consequence 
of  such  a  clause,  the  conveyance  of  it  to  the 
landlord  should  be  intimated  at  the  insurancer ' 
office. 
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Obligation  to  Remove, 

An  obligation  on  the  tenant  to  remove,  is  of 
consequence  in  this  respect,  that,  under  the  Act 
of  Sederunt  1756,  a  charge  on  letters  of  horn- 
ing for  implementing  that  obligation,  given 
forty  days  before  the  term  of  Whitsunday  pre- 
ceding the  removal,  answers  all  the  purposes 
of  the  warning,  or  of  the  action  of  removing* 
The  obligation  to  remove  is  thus  expressed — 

*  And  the  said  C  D  binds  and  obliges  him- 

*  self  and  his  foresaids  to  flit  and  remove 

*  from  the  lands  and  others  hereby  set,  at  the 

•  expiration  of  this  lease,  without  any  warning 

•  or  process  of  removing  for  that  effect.  * 

The  following  clause  has  also  been  used  for 
insuring  the  removal  of  the  teaant, 

*  And  the  said  C  D  binds   atid  oblIge^s 

*  him. and  his  foresaids  to  flit  and  removk 

*  from  the  lands  hereby  set,  at  the  expiration 
'  of  this  lease,  and  to  leave  the  Same  vbid 

*  and  redd  to  the  said  A  B  and  his  fore- 

•  saids,    and  their  tenants,   and  that  without 
.  *  any  warning  or  process  of  removing :  And 

•  it   is   hereby   expressly   provided   and   de^ 

•  GLARED,  that  if  the  said  C  D  or  his  fore- 
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'  saids  shall  continue   to  possess  ,  the   iamd^ 

•  hereby  set  after  the  expiration  of  the  fore* 

•  said  period  of  years,   then  and  in 

•  THAT  CASE  he  and  they  shall  be  bound»  as 

•  they  are  hereby  bound,  to  pay  to  the  said 

•  A  B  and  his  foresaids,  the  sum  of  L, 

•  Sterling  of  yearly  rent,  for  the  year  or  years 

•  during  which  they  shall  continue  to  possess 
■  the  said  farm  after  the  expiration  of  the 
^  period  aforesaid ;  and  that  at  the  terms,  un- 
?  der  the  penalty,  and  with  interest,  above  ex- 

•  l^essed*  * 

This  last  clause  approaches  nearly  to  the 
pllan  which  has  been  suggested  by  the  late 
Lord  Kames.  His  Lordship  proposes  that 
the  lease  should  be  let  for  one  year  more  thai} 
the  period  for  which  it  is  intended  to  endure, 
and  for  the  last  year  a  heavy  rent  should  be 
stipulated ;  allowing  the  tenant  an  option  of 
removing  before  the  commencement  of  the  last 
year.  The  clause  of  such  a  lease  might  be 
thus  expressed^ 

*  THA'f  IS  TO  SAY,  the  said  A  B,  in  consi- 

•  DERATION  of  the  rcuts  and  other  prestations 
^  herein  contained,  but  under  the  conditions 

•  herein  after  expressed,  has  set,  and  in  tack 

•  and  assedation  L£T,  to  the  said  C  D,  &c« 
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ALt.  nhd  wHOt.s,  &c. ;  and  that  for  the  space 
of  TWENTY-ONE  YEARS  fuil  ^id  Complete  from 
and  after  his  entry  thereto,  which  is  hereby 
declared  to  have  been  at  ,  arid  from 

thenceforth  to  be  peaceably  possessed  by  the 
said  C  D  and  his  foresaids,  during  the  whole 
foresaid  space :  Providing  always,  and  de- 
claring, (notwithstanding  the  period  for 
which  this  lease  is  declared  to  endure),  that 
it  shall  be  in  the  power  of  the  said  G  D  and 
his  foresaids,  at  the  expiration  of  jttriN£T££N 
YEARS  from  the  said  term  of  entry,  to  quit  and 
renounce  this  lease,  ahd  to  be  tbeuceiorth 
free  from  the  conditions  thereof,  provided 
he  3hall,  six  months  previous  to  the  term  of 
,  intimate  to  the  said  A  B  personally, 
or  at  his  dwelling-place,  under  form  of  in- 
strument, his  intention  to  give  up  and  re- 
move from  the  said  farm  at  the  expiration  of 
the  said  nineteen  years;  which  lease,  &c. 
(clause  iff  warrandice) — For  which  catjses, 
and  on  the  other  part,  the  said  C  D  binds 
and  OBLIGES  him,  his  heirs,  executors,  and 
successors  whomsoever,  to  make  payment  to 
the  said  A  B  and  his  foresaids,  of  the  yearly 
rent  of  L.lOO  Sterling  for  the  first  nineteen 
years  of  this  lease,  and  of  the  yearly  rent  of 
L.300  for  the  two  following  years  of  this  lease, 
in  name  of  tack-duty,  and  that  at  two  terms 
in  the  year,  ^  &c. 


S59  RESERVATION  OF  THE 

There  are  clauses  very  common  in  the  Engi 
lish  lease,  though  seldom  introduced  into  the 
Scottish  lease,  by  which  the  landlord  reserves 
a  power  of  hunting  or  fishing  on  the  farm,  or 
of  inspecting  the  state  of  the  farm.  The  first 
of  these  tnakes  an  exception  firom  the  lease, 
and  is  thus  expressed. 

^  Excepting  and  reservino  to  the  said  land- 

*  lord,  and  his  foresaids,   all  game,   wildfowl 
'  and  fish»  which  now  are,  or  hereafter  shall 

*  be,  in  or  upon  the  said  demised  premises,  or 

*  any  part  thereof,  with  the  sole  liberty,  privi- 

*  lege,  and  power  of  hunting,  coursing,  hawk- 

*  ing,  setting,  fowling,  and  fishing  for  the  same, 

*  by  himself  or  themselves,  and  his  or  •  their 

*  companions,  and  by  his  or  their  gamekeepers, 

*  with  servants,  horses  and  dogs,  in  and  upon 

*  the  said  demised  premises,  or  any  part  there- 

*  of;  and  the  game,  wildfowl  and  fish,  thci'e* 

*  killed  or  taken,  to  have  and  to  carry  away, 

*  to  and  for  his  and  their  own  use  and  benefit, 
'  at  his  and  their  pleasure*  * 

In  an  after  part  of  the  lease,  the  other  clause 
for  preserving  liberty  to  inspect  the  farm,  is  in- 
serted. 

*  And  further,  that  the  said  landlord  and 

*  his  foresaids,  and  his  or  their  agent  for  the 
'  time  being,  with  artificers  and  workmen^  shali 

*  and  may,  in  the  day-time,  and  at  any  time  or 
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>  times  during  this  demi^,  enter  to  and  upon 
^  the  Said  demised  premises,  or  my  piu:t  there- 

*  ofi  and  view,  i^earch,  and  examine  iiitd  and 

*  see  the  state  and  condition  of  the  same,  and 

*  leave  notice  in  firritiiig  of  such  defects  or  want 

*  of  reparation,  Scouring,  cleansing,  or  amend- 

*  ment,  as  shall  be  then  found :  And  iii  case 

*  the  said  tenailt  shall  hot  well  and  sufficii^ritly' 
^  repair  and  am^d  the  same  withia  three  ka^ 

*  lendar  imonths  next  after  such  notic^^  thai 

*  then  the  said  landlord^  &r  his  agent  for  the 
'  time  being,  with  artificers  and  workmen,  shaU 
<  and  may  enter  into  and  updii  the  daid  demis- 

*  ed  premises,^  and  d(^  rectify  and  complete 

*  such  reparations  aiid. defects,  aiid  charge  the 

*  costs  aiid  expenses  timereof  against  the  said 

*  tenants  * 

Should  it,  in  atiy  case^  be  daoUght  necessairy 
to  make  such  eoaditions  ih  a  Scottish  lease^ 
those  dauses  t^iH  show  sufficiendy  the  form  in 
which  they  may  be  made.  In  adapting  sOfh 
clauses  to  the  Scottish  deed,  some  slight  varia- 
tions^ both  in  form  arid  in  expression,  will  be 
required,  which,  howevei^,  it  cannot  be  ne- 
cessary to  point  out  to  the  Conveyancer. 

In  the  alterations  on  the  different  clauses  of 
the  lease,  I  trust  there  will  be  found  most  of 
the  varieties  that  occur  in  this  deed     But,  be^* 
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fere  leaving  this  branch  of  the  subject,  I  shaS 
subjoin  the  two  following  forms  of  the  lease. 


"  Lease  by  a  Liferenter  to  the  Ftarjbr  a  certain 

Anrmty^ 

*  It  is  coMTRACTED  and  AGREED  between  the 
parties  following,  vix..  M  A,  wife  of  the  Honour^ 
kble  lieutenant-General  J  A,  with  the  special 
advice  and  consent  of  her  said  husband,  and  he 
the  said  J  A  for  himself,  and  they  both  with 
one  cenaentr  on  the  one  part,  and  W  €  on  the 
OTHER  PARTr  in  manner  and  to  the  effect  fol- 
lowing; That  is  to  say.  The  said  parties  con- 
sidering that,  in  virtue  of  a  contract  of  mar- 
riage, entered  into  betwixt  the  deceased  J  C 
and  the  said  M  A,  (therein  designed  M  B^ 
daughter  of  the  dSeeeased-  L  Br  £isq.  of  «  ), 
she,  the  said'  M  A,  stands  infeft  in  liferent; 
during  all  the  days  of  her  liietiBde,.  in  all  and 
WHOLE  the  lands  of  ,  comprehending  the 

landis  and  others  mentioned  in  the  charter  there- 
of, under  the  Great  Seal,  in  favour  of  the  said 
J  C,  ojf  date  ,  and  in  the  manor-place, 

offices,  garden,  jlnd  pertinents  of  ,  ex- 

cepting from  the  said  lifferent-right  the  lands 
of  ,  part  of  the  lands  above  described  \ 

and  also  excepting  the  whole  coal  and  lime- 
stone within  the  said  lands,,  in  manner  more 
fully  mentioned  in  the  said  contract  of  mar* 
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ri^ge,  dated  9  aiid  in  the  iiistrument 

thereon  in  her  favour,  of  date  »  record- 

ed :  That  the  said  J  C  having  died  in 

the  month  of  ,  the  said  M  A  entered  in- 

to the  {)ossession  of  the  said  lands  so  provided 
to  her  in  liferent,  and  to  the  half  of  the  rents 
of  the  crop  and  year  »  and  has  since  con-^ 

tinned  to  possess  and  enjoy  the  same:  Anb 
further,  coNSttDERiNG  that  the  said  WC,  fiar 
ef  the  said  lands,  is  desirous  that  the  said  life-* 
rent-right  of  locality,  established  in  the  person 
of  the  said  M  A,  should  be  converted  into  the 
liferent-annility  after  mentioned}  anD|  for  that 
PURPOSE,  that  this  present  liierent-tack  and  as« 
sign^tion,  in  the  terms  after  specified^,  should 
be  granted  to  him  the  said  W  Cj  to  which 
PROPOSAL  the  said  M  A  and  her  said  husband 
have  agreed:  Therefore,  on  the  one  part, 
the  said  M  A,  with  consent  of  her  said  hus-^ 
band,  and  the  said  J  A  for  himself,  his  own 
right  and  interest,  and  they  both,  with  one 
consent,  have  set,  and  by  these  presents  set, 
and  in  tack  and  assedation  let,  to  the  said 
W  C,  his  heirs  and  assignees  whomsoever,  all 
and  whole  the  said  lands  of  ,  with  the- 

manor-place,  offices,  garden,  and  pertinents 
thereof,  belonging  to  the  said  M  A  in  liferent* 
in  virtue  of  her  said  contract  of  marriage^  and 
infeftment  following  thereon,  with  the  whole 
rents,  f«u-duties,  kains,  customs,  and  casualties 

z2 
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of  the  said  landish  and  estate,  falling  due  for  tEnP 
eurrent  crop  and  year  ^  ^utid  both  term» 

thereof,  akd  for  bXL  years  and  terms  thereafter 
daring  the  life  of  the  said  MA;  beclaring^. 
That,.  Betwith«tanding  the  date  hereof,  the  said 
W.  C's  entry  to  the  said  lands  shall  be  nnder*^ 
stood  to  have  been  as  at  the  term^  of  last  r 

And^  fc  order  to  render  this  present  tack  the 
More  effectual,  the  sard' J  A  and  M  A,  withi 
advice  and  consent  in  manner  foresaid,  do  here-*^ 
by  MAKfe  and  CONSTITUTE  the  said  WC  andhis^ 
foresaids  their  irrevocable  cei^ioners  and  as* 
Signees,  m  and  to  the  rent»  and  feu-duties^ 
Itains  and  casualties,  of  the  said  lands  of  ^ 
fbr  the  current  crop  and  year'  ,  and  both 

terms  thereof,  and  fer  all  years  and  terms  there-^ 
adm:  during  her  lifetime ;  and  m  and  to  the 
tacks  of  the  said  lands,,  rents  and  services  there* 
by  due,  and  penalties  when  incurred,  in  so  far 
as  she  ha&  right  thereto  under  the  liferent  in^ 
feftment  above  mentioned.  And  with  power 
to  the  said  W  CTand  his  foresaids  to  output  and 
input  tenants  on  the  ssod  lands  -y  and„  general* 
•  ly,  every  thing  in.  the  premises  to  do^  which  the 
said  M  A,.  witE  the  consent  of  her  said  hus* 
band,  could  have  done  before  granting  hereof  r 
Which  tack  and  assignation  the  said  J  A 
BINDS  and  obliges  himself  to  warrant  fromr 
all  &,cts  and  deeds  done  or  to  be  done  by  himr 
prejudicial  hereto.  And  the  said  M  A,  witii. 
eonsent  of  her  said  huslmnd,  binds  andoBLioESL 
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Srerself  to  warrakt  the  same  from  aU  iacts  and 
.^eeds  tobe  done  by  herpr^udicial  hereto,  after 
ithe  death  of  her  present  husband;  in  case  she 
shall  sorviTe  him.  As  also,  the  said  J  A  bihds 
and  obliges  him  to  free  and  rei^iete  the 
said  W  C  and  his  foresaids,  of  all  feu^duties 
due  to  the  superiors  sof  the  ^aid  lands,  and  of 
allministei^s  stipends,  schoolmaster's  salary,  cess 
^md  other  public  burdens,  due  for  the  crop  and 
jear  ,  and  all  preceding  years  since  the 

xrommencement  of  the  said  M  A^s  liferent  right, 
the  said  W  C  and  his  foresaids  relieving  them 
there<^  in  all  time  thereafter:  iPoR  which 
causes,  and  ok  the  other  part,  the  said  W  C 
JBIKDS  and  obliges  hiin,  his  heirs,  executors 
;and  successors  whomsoever,  j>eaoancing  the  be-* 
nefit  of  discussing  them  in  liieir  order  or  prior^ 
ity,  to  CONTENT  and  pay  to  the  said  M  A  and 
to  the  said  J  A  for  his  interest,  during  the  life 
of  the  said  M  A,  the  sum  of  L.  Sterling, 

in  nan^  of  annui^  or  tack-duty,  yearly,  at  tw9 
tenm  in  the  year,  Whitsunday  and  Martinmas;, 
^y  equal  pi^rtions,  ^beginning  the  €rst  term's 
fzymeut  at  Whitsunday  ;,  and  :the  next 

temoCs  payment  at  JtfartiQinas  theresiftei;,  for 
the  crop  and  year  ,  and  so  Ibrth  tei^ly 

^nd  yearly  there^er  4^riag  the  lifetime  of  the 
said  M  A :  That  is  to  say,  the  said  M  A  shall 
iiave  half  a  year's  payment  of  the  said  annuity^ 
and  no  more,  in  place  of  each  term's  rent,  tQ 
Ji^hich^  asUferentrix^  by  way  of  locality,  she  would 
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have  been  entitled,  had  this  present  agreemesti 
never  been  entered  into,  with  L.  Sterling 

of  liquidate  penalty  foir  each  term's  failure,  ani> 
the  legal  interest  of  each  term  of  the  said  an- 
nuity or  tack-duty,  from  the  time  of  its  billing 
due,  and  during  the  not  payment  thereof  ^  ani> 
with  this  PROVISION  also,  that  if  two  terms*; 
rent  or  annuity  shall  run  into  the  third  unpaid^ 
this  present  tack  and  assignation  shall  from 
thenceforth,  in  the  option  of  the  said  M  A  and 
]ier  said  husband,  become  void  and  null,  as  if 
the  same  had  never  been  granted ;  and  it  shall 
be  lawful  for  the  said  M  A  and  her  husband 
to  enter  into  the  possession  of  the  said  lands* 
and  to  uplift;  the  rents  and  duties  thereof,  and 
that  without  the  necessity  of  any  declarator  of 
irritancy  of  this  tack^  or  other  process  for  that 
eflfect ;  to  which  the  said  W  C,  for  himself  and 
his  foresaids,  hereby  expressly  consents  and 
agrees.  And  further,  the  said  W  C  binds 
and  OBLIGES  hiptiself  not  to  set  any  tacks,  mth 
diminution  of  the  rental,  or  for  b,  gra^sum ; 
so  that,  if  the  said  M  A  and  her  husband  ^all 
have  occasion  to  recur,  on  the  sa^id  ii^ritancy, 
to  the  possession  of  the  said  la^nds,  the  yearly 
rent  and  value  thereof  may  not  b$  diminished 
or  impaired,  through  any  .act  or  deed  of  the 
said  W  C :  Anp  further,  in  regard  the  said 
M  A  and  her  said  husband  have,  by  this  tack* 
ced^d  and  given  up  to  the  said  W  C,  the  pps^. 
session  of  the  said  ptian^ionAouse,  offices,  g?,r. 
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^en  and  pertinents,  as  well  as  the  rents  of  the 
isaid  lands,  the  said  W  C  hereby  jpasses  froihi, 
•and  DISCHARGES  all  obligations  incumbent  on 
the  said  M  A,  or  action  competent  to  liim  a*- 
gainst  her  and  her  said  husband,  for  upholding 
and  maintaining  the  said  mansion-house  and  of- 
fices in  repair,  or  for  upholding  the  park-dikes 
or  tenants'  houses  on  the  s^d  lands,  or  Siftj 
other  obligation  to  which  she  may  be  lis^le  in 
law,  as  a  liferentriK,  by  way  of.  locality ;  An© 
hA&TLXy  it  is  hereby  declared^  that  the.  whole. 
tacks  of  the  said  lands  are  herewith  delivered 
tip  to  the  said  W  C,  to  be  used  as  his  own 
writs,  in  consequence  of  this  agreement,  in 
sdl  time  coming:  Anj^  both  parties  binq 
and  OBLIGE  them  and  their  foresaids,  to  imple- 
MENT  and  FULFIL  the  premises  to  each  other« 
under  the  penalty  of  L.  Sterling,  to  b? 

paid  by  the  party  failing  to  the  party  perform- 
ing, or  williiig  to  perform^  his  part  thereof^ 
and  that  oyer  and  above  performance :  And 
they  CONSENT  to  the  registration  hereof  ii| 
the  books .  of  Council  and  Session,  or  other 
Judges'  books  competent,  that  letters  of  horn- 
ing on .  six  days'  charge,  and  all  other  execu- 
tion necessary,  may  pass  on  a  decree  to  be  in- 
terponed  hereto^  in  common  form  j  and  there- 
to they  constitute  .  their  procuj 
irators.    In  witjness  whereof,  &c. 

|n  a  liff^eot  lease,  (|uestiojas  may  afi^e  in 
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regard  to  the  life  of  the  liferenter ;  and,  in 
such  a  lease  as  the  preceding  one,  were  the 
rent  to  be  assigned  by  the  liferenter,  the  a^ 
signee  might  claim  it,  until  9  prpof  were 
(wrought  by  the  tenant  of  the  death  of  th^ 
lifer^nt^,  or  until  the  e^p^r^tion  of  a  ceatu-r 
ry,  during  which  period  the  pre^iuiipttfm  of 
life  prevails,  and  rendex^  all  proof  oq  the  parfe 
6f  the  assignee  unnecessary.  It  might  be 
proper,  therefore,  m  such  a  lease,  to  insert  a 
clause  ^uch  as  thi^ 

«  Providing  always,   as  it  is  hereby  ex- 
^  pressly  proviued  and  declared,   that  if^ 

*  from  the  liferenter's  leaving  this  country,  or 
^  from  any  oth^r  cause,  it  shall  not  he  general* 

*  ly  known  that  the  liferenter  is  in  life,  then, 

*  and  in  that  case,  it  shall  be  in  the  power  of 

*  the  tenant  to  demand,  from  those  claiming 
^  in  right  of  the  liferenter,  evidence  of  his  ex- 
^  istence  ^  and  without  legal  J^nd  complete  *vi- 
^  dence  therepf,  the  tenant  shall  be  at  liberty 
^  to  retain  the  rents  payable  under  this  lease  j 

*  but  which  rents  so  retained  shall  he  demand- 

*  able  at  any  time  thereafter,  on  production  of 
f  the  proper  evidence  for  proving  the  existence 
f  of  the  liferenter.  ^  - 
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liii^si  of  Pm^ks  and  Emhsures  for  JPasturoige 

and  Hay  for  one  Year. 

tt  may  be  necessary,  in  the  mandgemeiit  of 
jui  estate,  to  set  the  enclosures  which  are  gene^ 
rally  in  the  possessioii  of  the  fanuly,  from  year 
%o  year,  Thi^  may  be  dqne  iQ  the  following 
j^iannerr^ 

AltTiqi'SS  Ofitf  CoNpiTi^s  ^  Uouv  of  the  foh 
kapifig  forks  or  Jnclosures^  part  of  th^  Estata 
qf  X^  vizi  the  M  Park  and  the  N  Park  Jbr 
fa^^e^  anii  ^  the fc^ming  Parks  ^  the  said 
Estate  in  Hat/fm*  cutUng^  m,  the  0  Park  and 
jf  Parky  and  ih§t  dwing  the  ensmng  Season^ 
Uk  lie  e^^posed  to  Public  Moup^  iy  A  J5,  Jactar 
^  the  said  j^ftate^  on  the  Grounds  qf  the  said 
Jjmds^  the  day  qf  w^t^  ^  Term9 

qf  previous  Advertisement^ 


TiM%  That  the  M  park  and  N  park,  all 
parts  of  the  mains  oi*  X  shall  be  set  separately 
^r*^graadng,  during  thjo  ensuing  arason,  to  the 
highest  bidder ;  and  the  person  or  persons  pte- 
l^rred  shall  pay  the^sum  or  rent  offered  by  hicn 
0r  them  respectively,  without  any  claim  of  de« 
]|acti(%  on  any  accoui^t  whatever. 
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Second,  That  the  persoii  or  persons  prefer- 
red to  the  said  parks  for  grazing,  shall  enter  to 
the  possession  of  them,  and  be  entitled  to  put 
in  cattle  on  the  first  daj  of  May  next,  and 
shall  give  up  their  possession,  and  take  out 
their  cattle,  against  the  first  day  of  November 
next. 

Third,  That  no  cattle  accustomed  to  break 
over  enclosuires,  and  no  sheep,  shall  be  brought 
into  any  of  the  ^aid  parks ;  and  when  any  of 
the  cattle  shall  be  found  to  have  that  custom; 
they  shall  be  put  out  of  the  park,  and  the 
person  who  has  possession  of  the  park  shall 
be  liable  in  9II  tibe  damage  that  may  have  been 
done.      - 

FouTRTH,  That  the  O  park  and  P  park,  also 
part  of  the  said  mains  of  X,  and  at  present  laid 
down  in  grass,  shall  be  set  for  cutting  for  the 
ensuing  season  in  the  following  lots,  vii:.  Lot  1. 
of  the  O  park  to  consist 'of  three  rigs,  from 
the  east  side  of  th^  said  park.  Lt>t  2*  to  con- 
sist of,  &c.  ^ 

Fifth,  That  the  persons  preferred  to  cut- 
ting the  grass  shall  have  liberty  to  cut  the 
same  only  once.  That  they  shall  be  entitled 
to  dry  and  make  their  hay,  each  upon  his  own- 
lot,  and  to  stack  it  thereon :  But  they. shall  be 
obliged  to  carry  off  the  hay  from ;  the  ground 
against  the  first  day  of  September.  Thosse 
who  have  the  lots  next  to  the  dikes,  ^hatl^b^v^ 
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the  gx^m  into  the  dike»  in  additioii  to  their  re- 
spective lots. 

Sixth,  That  the  purchasers  shall  have  no 
right  to  pasture  cattle  on  their  respective  lots, 
they  only  being  allowed  to  briiig  in  their  horses 
i^vhen  actually  leading  off  their  hay. 

Seventh,  That  when  there  are  roads  through^ 
any  of  the  parks  to  be  set,  either  in  hay  or  for 
grazing,  they  may  be  used  by  persons  having 
occasion  for  them. 

Eighth,  That  the  dikes  and  gates  of  the 
different  parks  hereby  exposed  to  roup,  shall 
be  put  into  complete  repair  before  the  entry  of 
the  persons  who  shall  be  preferred ;  and  they 
shall  be  bound  to  keep  them  in  repair,  and 
leave  them  so  at  their  removal. 

Ninth,  That  the  price  of  the  grazings  and 
hay  lots  above  mentioned,  shall  be  payable  a- 
gainst  the  day  of  next,  at  the 

house  of  X,  with  interest  from  that  time  durw 
ii^  the  not  payment ;  and  the  persons  prefer* 
red  shall,  immediately  after  the  roup,  grant 
bills  for  the  price  of  the  grazings  and  hay  pur- 
chased  by  them,  alongst  with  a  sufficient  cau- 
tioner^  to  the  satisfaction  of  the  exposer,  pay- 
able, at  the  time  and  place  above  mentioned, 
and  shall  be  at  the  expense  of  the  stamp^* 
paper  for  the  bills,  and  each  for  the  auc- 

tioneer. 

Xenth,  That  shall  be  judge  of  th^ 
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roup ;  with  power  to  dedde  all  diiB^eaces  jcoti* 
nected  therewith. 

Eleventh,  That  the  persohs  pveferred  shall 
each  mibscrihe  the  minates  of  »up  to  be  writ- 
ten hereon,  and,  by  so  doing,  shall  become 
bound  to  the  above  terms  in  all  points;  and 
thereby  consent  to  the  registration  of  the  said 
minutes  in  the  books  of  Cotincfl  and  Session, 
or  others  competent^  that  letters  of  horning,  ou 
six  days'  charge,  and  all  other  execution,  may 
follow  on  a  decree  to  be  interponed  hereto  in 
common  form ;  and  thereto  the  said  A  B  con>- 
STITUT£S  ,  as  procurators,  &c.    In 

WITNESS  WHERBOF,   &C« 


Minuies  qf  Procedure. 

At  X,  the  day  of  18        years : 

Which  day  the  following  parts  of  the  ei^te  of 
X,  being  exposed  to  roup  for  grazing  and  for 
cutting  as  hay  for  the  ensuing  season,  in  the 
lots  before  and  after  specified,  the  persons  al- 
ter named  were  preferred  thereto  in  terms  of 
the  foregoing  articles,  at  the  sums  annexed  to 
their  names,  and  for  which  sums  bills  have  beeB 
regularly  granted,  vi?. 


\ 
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JParti,  prefinred,  JLotM^  Jtxvit, 


Mpwk,    1  S'J  BC, 
Npwt,    j|[  I>E, 


one  park    •   L«13    2    0 
c^iepark    -.         8  11    a 


n  «.,ir     "^  S  r  F  Qt  I-ofc  1.  three  rig*  -  ^    S    0 

vp««,     /rV   H  I,  Lot  2,  three  rigs  -  1  16    0 

J  K,  Lot  3,  three  rigs  -  1  12    O 

L  M,  Lot  I9  three  rigs  •  2    5    0 

N  O,  Lot  %  three  r%»  -  2    10 

L*S1  10    O 


Ppark, 


Wb  stJi^CRiBERs^  whose  names  are  inserted 
above,  as  being  preferred  to  the  above  lots  at 
the  rates  above  specified,  db  hereby  acknow** 
ledge  that  ve  have  purchased  the  liberty  of 
grazii^  and  of  cntti&g  hay  to  the  extent  fore- 
saidf  and  in  terms  of  the  conditions  above  writ* 
ten  J  and  we  therefore  do  hereby  bind  and  ob- 
lige oursdves  to  perform  the  whole  conditions 
and  oUigations  respectively  incumbent  upon 
us  by  the  foregoing  articles ;  and  we  consent  to 
the  registration  hereof^  with  the  said  articles, 
in  the  books  of  Council  and  Session^  in  terms 
and  to  the  effect  of  the  foregoing  clause  of 
registration ;  and  thereto  .constitute 
our  procurators,  &c.  In  witness  whereof,  we 
have  subscribed  these  presents,  written  by 
&c.  {in  amimmjbrm.'} 

These  minutes  will  not  only  serve  as  a 
voucher  to  the  £ictor^  but  they  admit  of  being  • 
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previously  prepared,  and  require  the  names 
and  sums  only  to  be  filled  up  in  the  state^ 
which  greatly  facilitates  the  business.  Where 
parks  are  to  be  let  for  ploughing  and  croppiilg, 
it  will  be  proper  to  say  whether  they  be  a* 
stricted  to  any  mill,  and  to  bind  those  prefer* 
red  accordingly. 


I  do  not  pretend  to  touch  on  the  manage^ 
jnent  of  a  farm,  or  to  suggest  forms  of  leases 
calculated  to  regulate  the  tenant  in  that  partis 
cular.  That  important  mattec  I  leave  to  those 
better  acqusdnted  with  the  subject.  I  shall 
content  myself  with  giving  an  example  of  a 
Lease,  recommended  by  Mr  Donaldson,  in 
his  *  Present  State  of  Husbandry  in  Great  Bri- 
tain, '  as  the  most  perfect  he  had  met  with.  * 

Lease  Jirom  Mr  Donaldson^ s  Present  State  of 

Husbandry. 

It  is  CONTRACTED,  AGREED,  and  ENDED,  be- 
tween A  B,  proprietor  of  the  subjects  hereby 

set,  ON  THE  ONE  PART,  and  C  D  ON  THE  OTHER 


*  Sir  John  Sinclair's  recent  works  on  the  Agriculture  of 
Scotland  may  be  consulted  with  great  advantage  on  thiis 
subject* 
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PART,  in  manner  f(»ll6wing ;  Tbat  is  to  say. 
The  said  A  B  has  s£t,  and,  in  consideration  of 
the  yearly  rent  and  others  after  specified,  S£Ts» 
and  in  tack  and  assedation  lets,  to  the  said 
C  D  and  his  heirs,  all  and  whole  the  lands 
of  ,  &c.  &c.  lying  within  the  parish  of  ^ 
and  county  of  i  and  that  for  the  foil  and 

complete  space  of  nineteen  years  and  crops 
from  and  after  the  entry  of  the  said  C  D^there- 
to,  which  is  hereby  declared  to  be,  as  to  the 
arable  lands,  meadows  and  pastures,  at  the  se- 
paration of  this  present  crop  from  the  ground; 
and  as  to  the  houses  at  the  term  of  Martinmas^ 
both  in  the  year  ;  reserving  to  the  said 

A  B,  his  heirs  or  assignees,  iuU  power  to  search 
for,  and  work  coal,  and  other  minerals  or  me. 
talsj,  to  quarry  lime  and  freestone,  and  io  dig 
marl  in  any  part  of  the  lands  hereby  set,  *  land ' 
to  apply  the  same  to  his  or  their  use ;  with 
power  also  of  making  roads,  or  of  building 
houses  necessary  for' such  operations;  the  said 
A  B  and  his  foresaids  being  always  bound  and 
obliged  to  pay  to  the  said  CD  and  his  foresaids  all 
surface-damage  that  may  be  done  to  the  grounds 
by  the  exercise  of  the  above  powers,  as  the 
tome  shall  be  determined  by  two  men,  one  to 
be  chosen  by  each  party:  Reserving  also 
power  to  the  said  A  B  and  his  foresaids,  to 
straighten  and  alter  the  marches  of  the  said 
lands  with  those  of  the  adjoining  lands ;  and  if 
it  shall  happen,  in  consequence  of  such  altera* 
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tion  of  the  ma^ch  of  the  said  fann,  that  anjf 
ground  shall  be  added  thereto^  or  tAken  thetet 
from,  then  the  rent  of  such  ground. shall  be  a&* 
certmned  by  two  persons  to  be  dbosen  in  man* 
iier  fi)resaid ;  £lnd  the  i^me  dbaU  form  either  an 
addition  or  deduction  from  the  above,  rent,  Bi 
the  case  may  happen:  And  further^  reserV* 
iKo  to  the  said  A  B  and  his  foresaids^  full 
powerj  at  afay  time  during  the  currency  of  this 
lease,  to  assume  the  possession  of  such  part  ot 
parts  of  the  lands  hereby  set,  aa  he  shall  think 
best,  whatever  the  fymn  dnr  situation  of  them  majf 
be,  for  the  purpose  of  planting  the.  same  indth 
trees,  providing  that  the  part  or  parts  so  takeii 
shall  not  in  whole  exceed  the  number  of 
Scots  aclres,  and  that  six  months  previous  notice 
diall  be  given  to  the  tenant,  of  the  said  A  B's  in* 
tention  to  Assume  the  same ;  a^d  the  said  G  D 
being  entitled  to  a  deduction  from  the  re&t  of 
said  farm,  at  the^  rate  of  fdr  each  acre  of 

the  lands  so  assumed ;  and  the  said  A  B  being 
bound  to  fence  and  endo^e  suicb.plantii^  m  a 
sufficient  mamfi^r  at  his  own  exprnee^here  ar^ 
other  reservations  'whkH  wwjf  be  tfimght  necessojrjf 
wiB  be  msertedfy^WmcH  tack  above  written 
the  said  A  B  binds:  abd  oBjt^icES  hifn,  his  heir3 
and  successors,  Under  the  reset^'atidng  foresaid^ 
to  warrant  to  thef  said  C  D  and  bis  foresaidsi 
at  all  hands,  and  against  all  deadly,  as  law  wiU :; 
For  which  causes,  and  on  the  other  part, 
the  said  C  D  hinps  and  obliges  himself,  his. 
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beirs,  executors,  iand  successors  whofaisoever^ 
to  pay  to  the  i^id  A  B^  his  keirs  and  assignees^ 
the  sum  of  L.  .  Sterling  of  yearly  rent  for 

the  subjects  hereby  set,  at'  Whitsunday  and 
Martinmas;  by  equal  portions^  beginnibg  the 
first  term's  payment  of  the  said  ^rent  at  Whit* 
^unday  ,  and  the  next  term's  payment  at 

Martinmas  thereafter,  for  crop  and  year  , 

and  so  forth,  yearly  and  termlyi  during  ih6 
currency,  of  this  lease,  with '  a  fifth  part  more 
of  e^h  term's  r6nt  of  liquidate  expenses  in 
case  of  failure,  and  the  legal  interest  of  each 
terAi's  rent  from  and  after  the  respective  terms 
of  payment  during  the  not-pay ment  of  the 
same ;  and  also  to  deliver  yearly  to  the  minister 
of  the  parish  of  ,  the  proportion  of  vic- 

tual-stipend payable  to  him  from  the  sul^ects 
hereby  let,  tixe  $aid  A  B  and  his  foresaids  be* 
ing  obliged  to  give  a  discount  to  the  said  te- 
nant and  his  foresaid^  out  of  the  rent  above 
specified,  for  the  quantity  of  victual  so  ddi verg- 
ed, according  to  the  fiars  of  the  county;  and 
further,  to  pay  the  proportion  of  schoolmaster's 
salary,  and  ground- officer's  dues  payable  from 
the  lands  hereby  set ;  and  to  carry,  when  re- 
quired, at  his  own  expense,  tons  of  coals 
yearly  from  to  the  mansion-house  of  the 
said  A  B  at  ,  or  to  pay  for  each 
deficient  ton  of  coal;  declaring,  that  if  the 
carriage  of  the  said  coals  is  not  demanded  by 

VOL.  II.  A  a 
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the  said  A  B  or  hiii  foresaids  within  the  yesLf, 
the  tenant  shall  not  be  liable  to  perform  the 
said  carriages  in  any  other  year,  nor  liable  to 
any  demand  on  that  account :  And  further, 
the  said  C  D  j^inds  and  obliges  himself  and 
his  foresaids  to  reside  with  his  or  their  families 
on  the  lands  hereby  set,  dming  the  currency 
of  this  lease ;  and  to  consume,  by  his  cattle, 
the  whole  fodder  that  shall  be  raised  on  the 
said  farm,  and  that  be  shall  not  sell  nor  other- 
wise dispose  of  any  part  thereof,  (hay,  and 
wheat-straw  for  thatch,  only  excepted)  j  and  that 
he  shall  apply  to  the  lands  hereby  set  the  whole 
dung  made  thereon  ;  and  shall  properly  labour 
Slid  manure  the  same,  and  not  cross-crop  it 
during  the  first  seven.  yeai*s  of  this  lease,  by 
sowing  wheat  after  wheat,  oats  after  oats,  wheat 
after  oats,  or  oats  after  wheat,  and  shall  in  no 
way  waste^  run  out,  or  deteriorate  the  said 
lands ;  but,  on  the  contrary,  shall  use  all  pro- 
per means  for  meliorating  and  improving  the 
same:  And  the  said  C  D  binds  and  obliges 
himself  and  his  foresaids  to  observe  the  follow^ 
ing  rules  in  the  cultivation  of  the  said  farm, 
viz.  the  whole  farm  i^ball  be  divided  into  seven 
parts,  as  nearly  equal  as  the  situation  of  the 
grounds  will  permit,  and  the  following  rotation 
of  crops  shall,  be  observed : — One  seventh  part 
shall  be  sown  the  first  year  with  turnips  and 
potatoes  5  the  second  year  with  barley,  and  eight 
pounds  of  red  clover^  eight  pounds  of  white  clo- 
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ver,  four  pounds  of  rib-grass,  arid  a  bushel  and  a 
half  of  rye-grass  se^ds  per  acre;  the  third,  fourth 
and  ififth  years  the  said  seventh  patt  of  the  farm 
shall  be  in  grass  ;  the  sixth  year  it  shall  hk  sown 
with  pats,  and  the  seventh  with  barley  j  the  said 
C  D  and  his  foresaids  being  left  to  their  own 
discretion  in  bringing  in  the  remaining  parts  of 
the  form  to  this  mode  of  cropping,  so  that  from 
and  after  the  expiration  of  the  first  Seven  years  of 
this  lease,  one  seventh  of  the  farm  shall  be  regu- 
larly under  turnips  and  potatoes,  two  seventhly 
under  barley,  one  seventh  under  oats,  and  three 
sevenths  in  grass  ;  and  the  said  C  Dbiiids  and 
obliges  himself  and  his  foresaids  to  adhere  to  the 
rotationofcroppingherebyprfesciibed  during  the 
years  then  remaining  of  this  leasi,  and  to  leave 
the  farm  in  that  order  of  cropping  at  the  expira- 
tion hereof:  And  in  regard  that  the  rent  before 
mentioned  is  stipulated  for  these  methods  of  cul- 
ture, therefore  in  case  the  said  C  D  or  his  fore- 
saids shall  crop  the  lands,  or  any  part  thereof,  in 
a  manner  different  from  the  methods  hereby  pre- 
scribed, the  said  C  D  bind?  and  obliges  himself 
and  his  foresaids,  to  pay  to  the  said  A  B  or  his 
foresaids,  at  the  term  of  Whitsunday  after  every 
such  crop,  the  sum  of  L.  Sterling  of  addi- 

tional rent  for  each  acre  that  shall  have  been 
Crop|>ed  difFerendy  from  thcf  rotation  of  cropping? 
hereby  prescribed ;  and  which  additional  rent 
shall  be  subject  to  no  modification :  And  Fua-*' 

Aa9 
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THER,  the  said  C  D  binds  and  obliges  hltnself 
to  allow  the  iocoming  tenant  to  sow  grass-seeds 
in  that  seventh  patt  of  the  farm  which  shall  be 
under  barley  after  turnips  the  last  year  of  this 
lease,  and  that  without  any  payment  or  deduc- 
tion of  rent:  And  in  regard  that  the  whole 
houses  of  the  farm  (which  are  here)>y  declared 
by  both  parties  to  be  in  sufficient  order)  have 
been  v^ued  and  apprised  by  persons  chosen  by 
the  said  A  B  and  C  D,  and  ascertained  to  be 
worth  the  sum  of  L.  Sterling ;  th^'efore 

the  said  housea  are  to  be  wholly  upheld  arid  kept 
in  repair  by  the  said  C  D  and  his  foresaids,  at 
their  own  expense,  during  the  cuiirency  of  thi» 
lease ;  and  at  the  expiration  thereof,  the  said 
whole  houses  ^all  be  again  valued  and  apprised 
by  two  persons,  one  to  be  chosen  by  each  par- 
ty ;  and  in  case  the  valuation  at  the  expiration 
of  this  lease  shall  fall  short  of  the  foresaid  va*- 
luation,  the  said  C  D  binds  and  obliges  himself 
and  his  foresaids,  to  pay  the  amount  of  the  de* 
ficiency  to  the  said  A  B  or  his  foresaids ;  but  in 
case  the  valuation  at  the  expiration  of  the  lease 
shall  exceed  the  said  sum  of  L*  Sterling,  the 
said  CD  and  his  foresaids  shall  have  no  claim 
for  the  value  of  such  meliorations.  •    And  fur- 


*  Mr  Donaldflon  obserres,  that  wh0n  new  houses  are  ne- 
cessary in  the  seuthem  parts  of  Scotland,  th^  proprietors 
generally  agree  to  advance  a  sum  for  defraying  the  expense 
of  materials  and  workmanship,  the  tenant  beariog  the  ex- 
pense cf  the 'carriages* 
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THER,  the  said  C  D  binds  and  obliges  himself 
and  his  foresaids,  upon  their  own  expense,  to 
insure  from  fire,  in  some  proper  office,  to  be  ap- 
proved of  by  the  said  A  B,  the  whole  houses 
built  or  to  be  built  on  the  said  fiirm,  at  such  sum 
as  shall  be  equal  to  the  value  thereof;  Declare 
ING,  that  if  any  deterioration  shall  happen  to  the 
said  houses  by  fire,  during  the  currency  of  this 
lease,  the  said  C  D  and  his  foresaids  shall  be  li- 
able to  make  good  the  damages  to  the  said  A  B 
and  his  foresaids ;  And  as  the  lands  hereby  let 
are  at  present  completely  enclosed,  subdivid- 
ed and  fenced,  which  enclosures  and  fences  a« 
mount,  by  valuation,  to  the  sum  of  L. 
Sterling,  the  said  C  D  binds  and  obliges  him- 
self, and  his  foresaids,  to  preserve  the  same  in 
a  proper  manner,  during  the  currency  of  this 
lease,  by  regularly  repairing  any  breaches  that 
may  happen  in  the  same ;  and  also,  from  time 
to  time,  as  occasion  may  require,  to  cut  and 
make  proper  ditches  and  drains  through  the 
subjects  hereby  let :  Declaring  that,  in  case 
the  said  C  D,  or  his  foresaids,  shall  neglect  re- 
gularly  to  repair  the  breaches  that  may  happen 
in  the  fences,  or  to  cut  and  make  proper  drains, 
within  one  month  after  he  or  they  shall  be  re- 
quired so  to  do  by  the  said  A  B  or  his  foresaids, 
then,  and  in  that  case,  the  said  A  B,  or  his 
foresaids,  shall  be  $X  liberty  to  employ  proper 
persons  to  execute  the  same }  and  the  said  C  D 
BiNPS  and  obliges  himy  and  his  foresaids,  to 
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pay  to  the  said  A  B,  or  his  foresaids,  the  amount 
of  the  expanse  so  incurred^  on  production  of 
the  workmen's  accounts^  aiid  receipts,  withmit 
further  proof:  Declaring,  that  t^e  said  en- 
closures and  fences  shall  be  valued  ^t  the  ex- 
piration  of  this  lea$e,  and  the  deterioration,  if 
any,  paid  by  the  said  C  D  and  his  foresaids,  in 
the  same  way  as  in  the  case  of  the  houses  above 
mentioned ;  and  th^  said  C  D,  for  himself  and 
his  foresaids,  becomes  bound  to  protect  all  trees 
planted,  and  to  be  planted  on  the  said  farm,  ii;! 
virtue  of  the  §aid  reserved  powers,  during  the 
currency  of  this  lease ;  and  ii^  case  any  of  the 
trees  or  plaqtatiqns  shall  be  damaged  ox  der 
ptroypd,  whether  by  himself  or  others,  then, 
and  in  that  case,  the  ;aid  C  D,  and  his  fore- 
saids, shall  pay  such  damage  as  may  be  ascer- 
tained^ and  that  iq  terms  of  the.  acts  of  Parlia- 
ment'He  for  the  pre^mtion  <,f  planting. 
Further,  the  said  C  D  binds  and  obliges 
himself  and  his  foresaids,  to  give  over  to  th^ 
incoming  tenant  the  whole  dung  that  may  be 
remaining  unused^  together  with  the  crop  of 
turnips  that  shall  be  on  the  farp  a.t  the  expira- 
tion of  the  lease,  the  value  of  which  shall  be 
ascertained  by  two  p^rsons^  one  to  be  chosen 
by  each  party.  And  further,  the  said  C  D 
BINDS  and  OBLIGES  him  and  his  fojresaids,  to  re* 
move  him  and  themselves,  their  servants  and 
Stocking,  fronx  the  possession  of  the  subjects^, 
hereby  let,  at  the  expiration  of  this  lease,  and 
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that  without  fny  previous  .wfirning,  or  process 
of  removiiig  instituted  for  that  purpose— (Here 
xidU  foUffW  any  ad^itiopai  obligation  on  tfie  tenant 
that  patUcuiar  circumstances  way  render  necessa^ 
ry} — And  botkspakties  bind  andoBz^iGE  them- 
selves  Bxtd  their  foresaids,  in.  qas^  an/  dispute. 
shaU  ari^e  betwixt  them  respecting  the  true 
meaning  or  intent  of  all  or  any  of  the  clauses 
and  oblig^^tions  herein  contained,  to  a^FBa  the 
same  to  the  determination  of  two  persons,  one 
to  be  chosen  by  each  party,  whose  judgment 
shall  be  final  and  binding  on  both  parties :  And 
in  case  either  party  shall  fail  or  delay  to  name  an 
arbiter  for  settling  such  disputes,  for  the  space 
of  one  month  after  a  formal  submission  shall 
have  been  presented  to  him,  and  he  shall  have 
been  required  to  make  such  nomination,  by  a 
writing  under  the  hand  of  the  other  party,  it 
shall  and  may  be  lawful  for  the  arbiter  named 
by  the  party  presenting  the  submission,  and 
making  such  requisition,  to  proceed  to  deter- 
mine the  said  disputes  as  sole  arbiter ;  and  the 
determination  of  the  arbiter  or  arbiters  so  nam- 
ed shall  be  final,  and  binding  on  both  parties  : 
Declarinp  that, in  every  case  where  a  reference 
is  hereby  made  to  arbiters  or  valuators,  in  virtue 
of  these  presents,  it  shall  be  in  the  power  of  such 
arbiters  or  valuators,  in  case  of  a  difference  in 
opinion,  to  name  an  oversman  to  decide  be- 
tween  them,  whose  decision  shall  be  as  binding 
qn  the  parties  as  if  he  were  to  b^  chosen  by 
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theinsdves.  And  lastly,  both  parties  bind 
and  OBLIGE  iheniselves  and  their  foresaids  to 
implement  their  respective  parts  of  the  pre- 
inises  to  each  oth^r,  under  the  penalty  of 
L.  Sterling,  to  be  paid  by  the  party  fail- 

ing to  the  party  performing,  or  Willing  to  per- 
form,  oV^r  and  above  performance.  Akd  they 
CONSENT  to  the  REGISTRATION  hercof  in  the 
Vooks  of  Council  and  Session,  or  other  Judges' 
books  competent,  that  letters  of  horning  on  six 
days'  charge,  and  all  other  ex;ecution  necessa- 
ry, may  pass  on  a  decree  to  be  interponed 
hereto,  in  form  as  ^ffeirs ;  and  thereto  they 
CONSTITUTE  their  procurators,  &c. 

In  witness  WHEIiEOF,   &p. 

The  great  depression  In  the  money  value 
of  agricultural  produce  which  took  place  some 
time  agOj  and  the  consequent  hardship  on  te- 
tenants  who  had  stipulated  to  pay,  during  a 
long  leascj  a  money  rent  corresponding  to  the 
price  of  grain  ^%  the  dat@  of  their  leases^  have 
induced  many  proprietors  to  insert  clauses  in 
their  leases,  regelating  the  rent  by  the  fiar 
prices  of  grain.  The  following  is  an  example 
of  such  a  clause, 

*  And  further,  seeing  that  the  principal 

*  reason  for  granting  a  lease  to  endure  for  the 

*  period  of  years,  is  to  enco\irage  the  te-» 

t  V    - 
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^  iiaiit  to  Execute  impi^ovetnenls  of  a  more  ef- 

*  fectual  nature,  and  in  a  bettisr  manner,  and 

*  thereby  to  enable  him  to  pay  a  greater  rent 

*  than  he  could  iio  with  a  short  or  uncertain 

*  term  of  possession  ;  and  seeing  that  it  is  also 

*  equitable  to  prevent  both  landlord  and  tenant 

*  from  suffering  loss  at  an  after  period,  from 

*  any  remarkable  change  in  the  relative  Value 
'  of  money  and  land  produce^  particularly  com, 

*  it  is  theri^fore  stipulated,  th&t  if,  during  the 

*  fest  seven  years  of  this  lease,  the  average 
'  price  of  corn,  viz.  of  wheat,  barley  and  oals. 
.*  according  to  the  fiars*  of  the  shire  of  , 

*  shall  be  different  from  its  average  price,  ac- 

*  cording  to  the  said  fiars,  during  the  seven 

*  years  immediately  preceding  the  commence- 

*  ment  of  the  lease,  thien,  and  in  that  case, 

*  the  rent  bf  each  of  the  second  seven  years  of 
■<  the  l^ase  sHall  vary,  that  is,  be  increased  or 
i  diminished  accordingly  '  —  f  Instead  of  this 
*word  *  accordingly  y  *  Ihe  jQUowing  viay  he  mlh 
stituted — *  in  the  proportion  of  one  half^   two- 

*  thirds^  or  any  other  proportion  to  be  agreed 

*  upon^  of  the  difference  between  the  averages  *  J— 

*  And  if,   during  the  second  seven  years  of 

*  the  lease,   the  average  price  of  the  same 

*  species  of  grain,  by  the  said  fiars,  shall  be 

*  different  from  its  average  fiar  price  during 
'  the  first  seven  years  of  the  lease,  then,  and 

*  in  that  case,  the  rents  of  each  of  the  re- 
^  mainiuff   years  of  the   lease   shall,    in  like 
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*  manner,  vary,  that  is,  be  increased  or  di« 
^  minisfhe4.  fwjcordingly  —  (Or  say — *  in  the 
^  proportion  of  the  difference  between  the  a^ 

*  verage  fiar  price,  dining  the  said  first  s^ven 

*  years,  and  the  said  second  seven  years  of  th« 

*  lease,  &c.)  * 


By  such  a  clause,  the  rent,  or  any  proper^ 
tion  of  it  that  the  parties  choose,  would  come, 
in  the  progress  of  a  lease  of  ordinary  endur- 
ance  (as  for  19  or  21  years),  to  be  regulated  by 
the  prices  of  grain.  If  the  word  *  accordingly^ 
be  used,  it  will,  after  the  first  seven  years,  have 
much  the  same  operation  as  a  rent  payable 
wholly  in  com  would  have ;  not  however  d^ 
livered  in  kind,  but  converted  into  money,  ac- 
cording to  the  average  fiar  prices,  during  a 
term  of  years  (whether  seven,  ten,  or  any  other 
number^)  Should  the  other  form  of  expression 
be  preferred,  then,  not  the  whole  rent,  but  any 
proportion  agreed  on,  would  be  regulated  in  a 
similar  manner,-T-(5<?^  jippendix^  J^o.  2.) 


2.  Of  the  Sublease. 

I  am  now  to  give  examples  of  those  deed? 
^y  which  the  tenant^  where  his  ppwers  ar^ 
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sufficiently  ample,  subsets  or  ^Mlgns  his  light 
under  the  les^a  One  example  of  each  will  be 
suflScient. 


Sublease. 

It  is  CONTRACTED,   AGREED,   and  ENDED  bc- 

twixt  the  parties  following,  viz.  C  D,  principal 
tacksman  of  the  lands  and  others  after  men- 
tioned, and  having  power  under  his  lease  to 
grant  the  following  sublease,  on  the  one  part, 
and  E  F  on  the  other  part,  in  manner  fol- 
lowing :  That  is  to  say,  the  said  C  D,  in  con- 
sideration of  the  tack-duty  and  other  obUga- 
tionsj  coipe  und^r  by  the  said  E  F,  in  manner 
after  expregsed,  has  subset,  as  he  hereby,  un- 
der the  conditions  and  provisions  following, 
SUBSETS,  and  in  subtack  and  assedation  ljets,  to 
the  said  E  F  apd  h;^  heirs,  all  and  whole  the 
farm  of — {here  iliejairm  mil  be  describedy^AN^ 
THAT  for  Jill,  the  years  and  space  of 
years,  (being  th^  years  still  to.  run  of  .the  tack 
of  the  said  Ij^nds  held  by  the  said  C  D),  from 
and  after  the  said  E  F*s  entry  to  the  premises, 
which  is  hereby  declared  to  be  at  the  term 
of  in  the  present  year;  but  always 

with  and  under  the  several  conditions  and  pro- 
visions contained .  in  the  said  tack  of  the  said 
subjects,  entered  into  between  tlie  said  C  D 
and  A  B,  of  date.  ,  aijd  rpcprded  in  the 
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books  of  Session  the  ;  to  which  tack  re- 

ference  is  hereby  made,  and  of  which  an  ex- 
tract is  herewith  instantly  delivered  up  by  the 
said  C  D  to  the  said  E  F.  And  further, 
the  said  C  D  assigns  and  transfers  from  him, 
his  heirs  and  successors,  to  the  said  £  F  and 
his  foresaids,  the  whole  stipulations  and  obli- 
gations conceived  in  favour  of  the  tenant,  as 
contained  in  the  said  original  ieas^  in  to  fair 
as  they  have  not  been*  already  implemented; 
Which  sublease  the  said  C  D  binbs  and  ob- 
liges him  and  his  foresaids  to  warrant  to 
the  said  £  F  and  his  foresaids,  at  all  hands, 
and  against  all  deadly,  as  law  will.  Fok  which 
CAUSES,  and  on  the  other  part,  the  said  £  F 
hereby  binds  and  obliges  himself,  his  heirs, 
executors,  and  successors  whomsoever,  to  con- 
tent and  PAY  to  the  said  C  D  and  his  foresaids 
yearly,  during  the  currency  of  tbift  subtack, 
the  sum  of  L.  Sterling,  in  name  of  rent 

or  subtack  duty,  and  that  at  two  terms  in  the 
year,  Whitsunday  and  Martinmas,  by  equal 
p(»:tions,  beginning  the  first  term's  payment  at 
^e  te^m  of  and  the  next  term's  payment 

at  the  term  of  thereafter,  and  that  for 

crojt  and  year  ,  and  so  forth  termly 

thereafter  during  the  oilrrency  of  this  subtack, 
with  one-fifth  part  more  of  each  term's  pay- 
ment of  liquidate  penalty  in  case  of  failure, 
OTd  the  lawful  interest  of  the  said  rent,  from 
the  time  the  same  falls  dug  during  the  no(-pajr. 
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ment  thereof.    A^id  further,  the  said  E  P 
herdby  accepts  of  the  whole  houses,  fences, 
and  enclosuiieK  on  the  S£tid  &krm^  as  in  the  ssaAe 
good  order  and  €Onditiolii  in  which  they  are  to 
be  left,  in'teriois  of  the  principal  tack,  at  the 
expiration  thereof;  and  he  binds  and  obliges 
him  aiidi  his  foresaids  to  uphold  the  same  in 
good  ord^rand  cdnditidft  daring  the  currency 
of  this'sMxtack^  and  to  leavife  the  same  at  the 
expiration,  hereof  in  the  order  required  by  the 
oonditioss  of  .^he  <said  prindpal  tack.    .And 
MXJVCTHKBf  the  said  EF  biniis> and  Obliges  him- 
self and  .hi&  foresaids  to  ini{defnent«  fdliil,  and 
perforxk  the  wiiol^  Dther  stipulationsp  dnd  obli^ 
gations  incu£n1;)ent  oh  thk  tenant' by  the  sdd 
original  taok^  wfaiGh  >re  iailhere  hetd  as  re- 
peated btitdMik  causa^  excieptiirg  the  paym^^t 
of  the  tent  br<tadk^duty  ckre  by  the  said  C  D 
to  the  said  A  B ibr  tisie  said  subjects;  WHibH 
rent  it  is  hereby  dedaired  is  to  be  payable  by 
the  said  CD  and  his  foresaids  out  of  the  sub- 
tack'^duty  hereby  stipulated  to  be  paid  to  him 
by  the  said  E  ¥.-^1/  it  has  been  mad0  u  tondi^ 
tion  qf  the  principal  tease,  that  fiiese  suiftackmtm 
shall  be  Uable  with  the  principal  tacksman  far  ike 
rent,  tlien  tfiis  clause  mil  be  thus  expressed)-^ 

*  And  i^urther,  the  said  E  F  binds  and  ob- 

•  liges  himself  and  his  foresaids  to  implement, 
«  fulfil,  and  perform  the  whole  other  stipula- 

•  tions  and  obligations  incumbent  on  the  te- 

*  nant  by  the  said  original  ta^ck,  which  are  all 
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*  here  held  as  repeated ;  and,  without  prejudice 
'  to  the  said  generality,  to  content  and  pay  to 

*  the  said  A  B,  or  to  those  pointed  out  by  the 

*  said  principal  tack,  at  the  terms,  and  under 

*  the  penalty  and  interest  therein  expressed, 

*  the  rents  thereby  payable  for  the  said  farm 

*  to  the  said  A  B,  the  receipts  for  wliich  pay- 

*  ments  shall  so  far  extinguish  the  subtack^duty 
'  hereby  payable  to  the  said  C  D,  and  shall  be 

*  received  by  him  in  part  thereof.. '  — And 

LASTLY,   BOTH  PARTIES  BIND  and  OBLIGE  them- 

selves  and  their  foresaids  to  implement  and 
FULFIL  their  respective .  parts  of  the  premises 
each  to  the  other,  under  the  paialty  Of  L. 
Sterling,  to  be  paid  by  the  party  failing  to  the 
party  observing  or  willing  to  observe  the  same, 
over  and  above  performance.  And  they  cok- 
SENT  to  the  REGISTRATION  hereof  in  the  books 
of  Council  and  Session,  or  other  Judges^  books 
competent,  that  letters  of  horning,  on  six  days' 
charge,  and  all  oth^  execution  necessary,  may 
follow  on  a  decree  -  to  be  interponed  hereto,  in 
common  form  ^  and  thereto  constitute 
their  procurators^  &c.  In  witness  whereof^ 
&c* 
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III.    Of  l-HE  ASSIGNATION  TO  THE  LEASE. 

4 

Without  detaining  the  reader  with  any  ob- 
servations on  the  subject,  I  proceed  to  the  form 
of  the  deed 

Assignation  to  a  Lease. 

1,  C  D,  coiisiDERiNG  that,  by  a  tack,  of  date 
,  and  recorded  »  granted  to  me  by 

A  B,  he  set»  and  in  tack  and  assedation  let,  to 
nfie,  my  h^s  and  assignees,  all  and  whole--* 
(^Here  describe  the  lands  as  in  the  fe^^e)— -and 
THAT  for  the  space  of  years  from  and  after 
my  entry  thereto,  which  was  thereby  declared  to 
have  been  at  the  term  of  .For.  which 

CAUSES,  and  on  the  other  part,  I  thereby  bound 
and  OBLIGED  myself, 'my  heirs,  executors  and 
successors,  to  content  and  pay  to  the  said  A  B» 
his  heirs  and  assignees,. yearly  during  the  lease, 
the  sum  of  L.  Sterling  in  name  of  tack- 

DUTY,  at  two  terms  in  the  year,  and  , 
by  equal  portions ;  beginning  the  first  term'^ 
payment  thereof  at  ,  and  the  next  term's 

payment  at  thereafter,  and  so  forth  yearly 
and  termly  during  the  currency  of  the  said 
lease :  A^d  I  became  further  bound  in  certain 
other  conditions  and  obligations,  as  therein  ex- 
pressed.    And  FuaTHERi  covsidebxng  that  E 
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F  lia^  made  payment  to  me,   of  the  sum  of 
L.  Sterling  for  my  right  in  the  said  Iease» 

of  which  price  I  hereby  grant  the  receipt: 
Theresore  I  hcFeby  sell,  assign,  convey  and 
MAKE  over,  to  the  said  E  F,  his  heirs  and  as- 
signees^ my  right  and  interest  in  the  said  tack, 
during  the  whole  years  thereof  yet  to  run,  with 
full  power  to  the  said  £  F  and  his  foresaids, 
whom  I  hereby  suerogate  and  substitute  in 
my  full  right  and  place  of  the  premises,  to  oc- 
cupy and  possess  the  said  lands,  ^^^ii^g  the 
whole  spaed  foresaid,  of  to  set  the  same  to  te- 
nants, as  he  or  they  sliall  think  Qt,  and  to  re- 
ceive and  discharge  the  rents  thereof,  and  to 
do  every  thing  whidi,   under  the  said  lease, 
I  might  have  done  before  gr;a:nting  hereof: 
Providing  always,  as  it  i&  hereby  express- 
ly provided,  and  DECLARED,   That  the  said 
£  F  and  his  foresai4s;  shall  be  bound  and  ob^ 
LiGED,  as,  by  acceptance  hereof,:  he  binds  and 
OBLIGES  himself,  his  heirs,  executors  and  suo 
cessors  whomsoever,  to  make  payment  to  the 
said  A  B  and  his  foresaids,  of  the  whole  rents 
stipulated  by  the  said  lease  to  be  paid  to  him 
by  me  and  my  foresaids^  for  the  said  lands ; 
and  also,  to  fulfil  and  implement  the  whole 
other  obligations  and  conditions  incumbent  on 
me  by  the  said  tack ;  and  that  yeariy,  dur- 
ing the  whole  years  and  ^ace  yet  to  run  of 
the  said  lease,  at  the  times,  and  in  the  precise 
terms  therein  specified :  And  haying  paid  ug 
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sdl  the  rents  due  by  me,  and  performed  the 
whole  obligations  incumbent  oh  me,  previous 
to  the  said  E  F's  term  of  entry,  I  hereby 
Bind  and  oblige  ihe  and  my  foresaids  to  war<> 
RANT  to  the  said  £  F  and  his  foresaids,  the 
assignatimi  above  written,  from  all  facts  and 
deeds  done  or  to  be  donte,  by  me,  in  prejudice 
hereof  i  and  I  have  herewith*  delivered  up  to 
the  said  £  F,  an  extract  of  the  said  tack,  to 
be  kept  and  used  by  him  and  liis  foresaids, 
as  their  own  proper  titl^  in  all  time  coming : 
And  I  CONSENT  to  the  registration  herieof  in 
the  books  of  Council  and  Session,  or  other 
Judges'  books  competent,  therein  to  remain 
for  preservation^  and,  if  necessary,  that  all 
execution  competent  may  follow,  on  a  decree 
to  be  pronounced  hereon,  in  common  form  j 
and,  for  that  purpose,  I  constitute 
my  procurators,   &ct     In  witness  whereof, 

TV.    of  the  RENUNCIATIOil  OP  THfi  LEASE. 

The  next  subject  is,  the  volujitary  renun- 
ciation of  the  lease. 


jRentmciatiott. 
I,  C  D,  CONSIDERING — {Here  the  tease  is  nar- 

VOL.  IL  B  b    , 
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rated ;  and  as.  an  example  qf  such  a  narrative 
has  been  given  m  ffw  preceding  deed^  it  is  unne^ 
cissary  to  repeat  it  herey^AHD  FUETHfiR,  cok- 
siDBEiNO  that  A  B  has  paid  to  me  the  sum  of 
L.  Sterling,  for  granting  the  renuocia* 

tion  under  written ;  of  which  sum  I  grant  the 
receipt :  theksfoeb  I  have  renounced,  as  I 
hereby  rekounce,  rnnpUdter  upgivr  and  o^ 
VERGiVE,  ta  and  in  favour  of  the  said  A  B»  his 
heirs  and  successors  in  the  said  lands,  the 
TACK  above  narrated,  and  my  possession  of 
the  said  lands  in  virtue  thereof^  with  all  claim,, 
interest  or  right  which  I  had,  or  could  pretend 
therein,  witii  the,  whole  clauses  and  condi- 
tions thereof  in  my  favour,  sgad  all  that  haa 
oi'  can  follow  thereon :  And  I  bikd  and  ob- 
1.IGE  me,  my  heirs  and  successors,  to  fjlit 
and  REMOVE  ourselves,  families,  servants  and 
cotters,  and  alt  goods  and  gear  belongiQg^ 
to  us  or  them,  from  the  said  lands,  ani> 
that  against  the  term  of  next;  and 

to  leave  the  same  void  and  redd,  to  the  effect 
the  said  A  B  or  his  foresaids  may  then  enter 
to  the  premises,  and  possess  and  enjoy  the  same, 
or  let  and  di^ose  thereof  at  pleasure,  and  tliat 
under  the  penalty  of  L.  Sterling  over  and 

above  performance;  providino  always,  that 
the  said  A  B,  by  aceeptance  hereof,  shall  dis« 
charge  me  and  my  foresaids  of  the  whole  obli* 
gations  incumbent  on  us  by  the  said  lease: 
And  I  consent  to  the  registration  hereof  in 


/ 
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the  books  of  Council  and  Session,  or  other 
judges'  books  competent,  therein  to  remain  for 
presetViatioii,  or,  if  aecessaiy,  that  all  execution 
competent  ma^  follow  on  a  decree  to  be  inter- 
]K>ned  hereto,  in  common  form ;  aiid  thei>etO 
I  CONSTITUTE  my  procurators^  &c.    In 

WITNESS  WHEREOF,    &C. 

To  render  this  deed  eifiectual,  it  mtist  be 
accepted  by  the  landlord ;  for  the  teiiant  can- 
not, by  a  deed  of  tliis  kind|  free  himself  from 
the  obligations  of  the  lease*  This  acceptance 
may  be  instructed  by  a  notorial  instrument,  of 
which  the  following  is  a  form% 


I  r 

Instrument  of  Protest  on  the  EenunciaHon  of 
'  a  Lease^ 

I  * 

!  At  the  day  of  ;  which 

I  DAY  C  D,  tacksman  of  the  lands  of  , 

;  PASSED  with  me  notary*public,  and  witnesses 

subscribing,  to  the  personal  presence  of  A  B, 
I  proprietor  of  the  said  lands,  ANi>  then  and 

I  THERE  the  said  C  D  delivered  to  the  said 

A  B,  a  RENUNCIATION  of  the  lease  of  the  said 

lands,  under  which  the  said  C  D  has  possessed 
-  the  same,  of  date  ,  and  recorded  in*  the 

books  of  Council  and  Session  ;  which 

Bb2 
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RENUNCIATION,  dated  9  the  said  A  3 

received  from  the  said  C  D,  and  dsclarbix 
that  he  accepted  of  the  same,^  and,  in  terms 
of  the  renunciation,  discharged  the  said  C  D 
of  the  said  tack,  and  of  the  whole  obligations 
thereby  incwnbent  on  him ;  whereupon  the 
said  C  D  asked  and  took  instruments  in  the 
hands  of  me  notary-public  subscribing,  place 
and  date  foresaid,  before  M  N  and  O  P,  wit- 
nesses to  the  premises  specially  caUed  and  re- 
quired^ 


V.   OF  THE  FORM  0**  REMOVING^ 

The  tenant  may  be  removed  from  his  pos- 
session oip  the  expiration  of  his  lease,  either  by 
th6  forrtis  prescribed  by  the  act  isSS^  c  SSf, 
or  by  those  authorized  by  the  Act  of  Sederunt, 
1 4th  December  1 756.  Under  the  act  of  Par- 
liament, there  must  be  a  precept  of  warning 
given  by  the  heritor,  on  which  the  tenant  must 
be  warned  to  remove  40  days  before  the  Whit- 
sunday preceding  the  term  of  removal ;  which 
warning,  duly  executed,  is  the  foundation  of 
.  an  action  of  removing  against  the  tenants 


*^^ 


T 
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Precept  of  Warning. 

t,  A  B,  heritable  proprietor  of  the  lands  and 
others  after  mentioned,  to  my  officers 

in  that  part,  jointly  and  severally,  specially 
constituted,  gteeting :  It  is  my  will,  and  I 
REQUIRE  you,  THAT,  upon  sight  hereof,  ye  pass, 
forty  days  preceding  the  term  of  Whitsunday 
next  to  come,  and,  conform  to  act  of  Parlia« 
ment,  lawftdly  premonish,  warn,  and  charge 
C  D,  tenant  and  possessor  of  the  lands  of  , 
to  FLIT  and  REMOVE  himself,  wife,  family,  ser- 
vants, cotters,  and  dependers,  goods  and  gear, 
forth  and  from  all  and  whole— (Aer^  describe 
the  subjects  shortly) — as  the  same  are  at  present 
occupied  and  possessed  by  the  said  C  D,  and  to 
idesist  and  cease  from  the  possession  of  the  said 
subjects,  and  leave  the  same  void  and  redd, 
and  that  at  the  tenn  of  Whitsunxlay  next,  or 
at  the  term  of  ,  (ea^pressing  precisely  the 

terms  of  removing  in  the  kase\  to  the  effect  that 
I,  my  tenants,  subtenants,  and  others  in  my 
name,  may  enter  to  the  peaceable  possession 
^hereof,  and  bruik,  enjoy,  let,  and  dispose 
thereof  at  our  pleasure,  in  all  time  coming 
thereafter ;  and,  for  that  end,  that  ye  deliver  a 
copy  of  warning,  subscribed  by  you,  to  the 
said  C  D  personally,  or  at  his  dwelling-place, 
and  that  ye  leave  the  like  copy  of  warning, 
subscribed  by  ypu,  upon  the  ground  of  the 


foresaid  lands :  And  in  like  manner,  that  on 
a  Sunday,  forty  days  preceding  the  said  term 
of  .Whitsunday,  ye  pass  to  the  parish-church 
doorf$  of  ,  within  whi<jh  parish  the  said 

lands  lie,  and  there,  aftfer  diva^  service  in  th^ 
forenoon, .  audibly  read,  or  c&dse  to  be  read^ 
this  my  precept,  of  wirning ;  and  that  ye  afi 
£x  ai\d  l6ave  u  j\M  C(xpy  thereof  subscribed  by 
you,  upon  the  jpaosjt  patent  door  of  the  said 
churdi,  tliJat  none  may  pretend  ignorance  here- 
of; AN0  THAT  ye  use  the  whd^  remanent  order 
prescribed  by  the  apt  of  Parliament  made  there- 
anent ;  with  certification  to  the  said  C  D  and 
his  foresaids,  if  tiiey  fail  to  rcinave,  as  said  is^ 
and  continue  to  occtipyi: labour,  a-nd  possess 
the  said  lands  ^nd  others  after  th^  said  terms 
at  which  they  are  charged  toreBpiove,  they  sh^ 
be  held  and  reputed  violet  poi^essors,  and 
made  liable  ip  the  violent  profits  therwf»  con- 
form to  the  laws  and  daily  practice  observed'  in 
%he  like  cases  ix\  all  paints ;  and  this  in  no*- 
wise  ye  leave  ui^done  s  which  to  do  I  commit 
to  you,  and  each  of  you,  jointly  and  severally, 
as  said  is,  my  joflScers  in  that  part,  my  fulL 
power  by  tbi^  my  precept.     In  witness  whe  r e-; 

Of,  &c. 


Ceptf  delk^ered  hy  the  Officer. 

» 

I,  L  M,  ofiic^r  in  that  part,  specially  consti^ 
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iuted,  %  virtue  bf  k  ^befit  of  wanring  issued 
hy  A  B|  lieHta^^le  pro]^netbr  of .th«  subjects  af- 
ter specified,  do  hereby  lawfully  premonish, 
WARN,  and  CHARGE  you  C  D,  tenant  in  the 
said  lands,  to  flit  a»d  remove  your^lf,  your 
wife,  family,  servants,  cotters,  dependers,  goods 
and  j^ear,^  forth  and  from  all  and  whole— -(Aere 
describe  the  Icrndsy^^B  the  same  are  at  present 
occupied  and  poss^sed.by  you,  and  to  desist  and 
cease  ftom  the  possession  of  the  said  lands,  and 
lea^ve  the  same  void  a^dT^d^  wd  that  at  the 
term  pf  ,  to  the  effect  that  the  said  A  B; 

his  tenants,  subtenant^!  and  others  in  his  namei 
may.entjer  to  the  peaceable  possession  thereof 
and  bruik,  enjoy,  let  and  dispose  thereof  at  their 
pleasui^einall  time  coming,  conform  to  the  said 
A.B's  rights  and  infeftments  thereof;  with  cer- 
V  tification  to  you>  confonn  to  the  said  precept  of 

warning  in  all  points  j  which  precept  i$  dated  . 
the         .    This  I  do>  on  the        day  of         , 
in  presence  of  these  witnesses  itnd 

.  » 

This  is  signed  by  the  officer. 


Copy  left  on  the  Church  Door. 

The  practice  is,  either  to  leave  a  full  copy 
of  the  precept  of  v^arning,  affixed  to  the  church- 
door,  or  a  charge  to  remove,  reciting  the  terms 
Qf  the  precept  of  warning;  and  the  same  must 
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be  done  on  the  ground  of  the  lands.     The  ex? 
ecudon  ^returned  by  the  o^er  is  in  these  tetm&p^ 


Execution  returned  by  Ihe  Ctfficer. 

Upon  the  day  rf       .  ,  I,  L  M,  ofeser 

in  that  part,  specially  constituted,  by  the  pre- 
cept of  warning  issued  at  the  instance'  of  A  B, 
heritable  proprietor  of  the  lands  and  others  aft 
fer  mentioned,  passed,  and,  by  virtue  thereof^ 

lawfully  PREMOKISHED,  WARNED   and   CHARGED 

C  D,  tenant  of  all  and  whole  ,  to  f  lit 

and  REMOVE  himself^  wife,  family,  serviuits,  cot- 
ters and  dependers,  goods  and  gear,  forth  and 
from  all  and  whole  ,  at  the  said  term  of 

,  and  to  desist  and  cease  therefrom^  and 
leave  the  same  void  and  redd  at  the  said  term, 
to  the  effect  the  said  A  B,  by  himself,  or  others 
in  his  name,  may  then  enter  thereto,  and  peace* 
^bly  possess  and  enjoy  the  same,  and  let  and 
dispose  thereof  at  his  pleasure  in  aU  tim^  com- 
ing, conform  to  hi^  rights  s^nd  infeftments  there-, 
of;  AND  ALSO,  upon  the  day  of  the  said 

month  and  year,  being.  Sunday,  iii  tlie  fore- 
noon, in  the  time  of  Divine  service,  I  passed 
to  the  most  patent  door  of  the  parish  chivch 
of  J  and  thereat,  in  virtue  of  the 

said  precept  of  warning,  and  after  making  pub- 
lic intimation  and  open  proclamation  there- 
of, and  crying  of  thfee  several  oyesses,  as  use 
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« 

fs,  in  presence  of  the  congregation  then  as- 
sepihled,  I  lawfully  pRE^foasrisHED,  warnjed  and 
charged  the  said  C  D  to  flit  and  remove  him- 
self and  his  foresaids,  in  manner,  and  to  the 
effect,  and  at  the  term  above  specified,  thiU; 
none  might  pretend  ignoranpe  thereof:   And 
I  made  certification  to  them  conform  to  the 
said  precq)t  of  ^ax niog  in  all  points.    This  I 
DID,  by  delivering  to  thejsaid  C  D,  personally 
apprehended,  a  writtea  copy,  subscribed  by  me, 
bearing  the  date  of  the  delivery,  thereof,  date 
and  substanpii  of  jfche  said  precept  of  warning, ' 
and  the  names  and  designpjions  of  the  witness^ 
es  subscribing^  pce^ent  thereat ;  and  also,  by 
leaving  and  affixing  th@ .  like  cQpy,  subscribed' 
by  me,  at  and  upon  .the  ground  of  the  lands,  • 
and  upon  the  ^aid  kirk-door,  before   . 
and      ..     ,  witnessed  to  the  premises  specially 
x^all^  and  required^  aftd  hereto  with  me  sub* 
scribing*         . 

,    N  O,  witness. 
P  Q,  witness. 

Wher^  the  tenant  is  out  of  the  kimgdom; 
■  it  has  been  thought  necessary  to  warn  him 
pri  sixty  days,  through  the  aid  of  letters  of 
supplement. 
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Letters  vf  Supplen^nt^  a  Precq^  tfi  H^amh^. 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us,  by  our  loVite  A,  heritable  pro* 
prietor  of  the  lands  and  others .  after  mention- 
ed, THAT  he  has  issued  kis  precept  of  warning, 
directed  to  his  officer,  foearin^  date  the 
for  warning  B,  tacksman  of  the  said  lands,  bj 
a  tack  granted  by  the  com^lainser  to  them  on 
the  ,  to  flit  and  remove  themselves^ 

their  wives,  l^rns^  servants;  ^subtenants,  cot^ 
ters,  good^  a&d  geai?,  forth  and  from  the  lands 
of  ,  with  the  houses,  b^gings,  and  per^^ 

tinents  thereof,  all  lying  in  die  paridli  of 
•  and  shire  of  ,  and  set  to  them  by  the 

foresaid  tack ;  and  to  leave  the  same  vmd  and 
redd   at    the   term  of  Whitstlnday  next  to 
come ;  to  the  efiect  the^compkiner^  his  tenafits^ 
servants,  and  others  in  his  name,  may  enter 
thereto,  and  peaceably  possess,  labour,  and  oc- 
cupy the  same,  and  use  and  dispose  th^eof  at 
pleasure ;   with  certification  to  them,  that,  if 
they  fail,  they  shall  be  held  to  be  in  violent 
possession  of  the  sai4  If^nds,  houaeSi  and  others 
foresaid,  ^nd  compelled  to  pay  the  violent  pro- 
fits of  the  same,  conform  to  law.    But  in  re^ 
gard  the  said  B  is  at  present  forth  of  Scotland, 
THEREFORE  it  is  ueccssary  for  the  complainer 
to  have  these  our  letters,  directed  at  his  in* 
stance,  in  manner  underwrittep,  as  is  alleged* 
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OcjR  XviLL  18  HEREPo^fi,  iafld  We  ch^ge  you, 
that*  on .  sight  hereof;  ye  pass,  sixty  days  pre* 
cfedii^.  I^Le.tenn  of  Whitsunday  next  to  come, 
and,  in  supplement  of  the  said  jwecept  of  warn- 
ing, lawfully  suMiMON,  warn,  and  charge  th^ 
said  B,  by  open  proclamation,  at  the  market- 
cross  of  Edinburgh,  pier  and  shore  of  Leith, 
to  flit  and  remove  himself,  his  wife,  bairns, 
servants,  subtenants,  cotters,  goods  and  gear, 
forth  and  from  the  lands,  houses,  biggings,  and 
others  abovementioned,  and  to  leave  the  sami 
void  and  redd ;  an:d  that  BJt  the  said  term  of 
Wliitsanday  next  to  come,  to  the  eflfect  the 
complainer,  hi^ .  servants,  tenants,  and  others 
in  hfs  name,  may  enter  thereto,  and  peaceably 
possess,  labour,  and  occupy  the  same,  and  use 
and  dispose  thereof  at  pleasure ;  with  certifica- 
tion to  the  said  B,  if  he  shall  fail,  he  shall  be 
.held  and  reputed  a  vi<dent  possessor  of  the  said 
^ands,  houses,  and  others,  and  compelled  to 
pay  the  violent  profits,  conform  to  act  of  par- 
liament made  thfereanent.  According  to  jus- 
tiCE,  as  ye  slmll  answer  to  us  thereupon;  which 
to  do  we  commit  to  you,  jointly  and  severally, 
.our  full  power,  :by  these  our  letters,  delivering 
them,  by  you,  duly  executed  and  indorsed,  again 
to  the  bearer.  Given  at  our  signet  at  Edik-' 
.>ORGH^  the  day  of  ,  and  year 

of  our  reign,  18 

.  Ex  DELIBERATIONE  DOMINORUM  CONCILII,  &C. 

Signed  by  a  Writer  fo  the  Sigjwln 
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These  letters  pass  on  a  bill,  and  they  are 
executed  at  the  market-cross,  pier,  and  shore. 
But,  so  unnecessary  is  this  form,  and  ao  litde 
authorized  or  required  by  the  statute,  that  this 
execution  (which,  had  the  letters  of  svpple- 
ment  been  of  any  value,  would  have  sufficed) 
is  repeated  at  the  dwelling-house  of  the  te- 
nant op  the  farm,  and  at  the  church-dpor, 

This  form  being  gone  through,  the  a£t  of 
parliament  directs  the  proprietor,  in  cjise  of 
the  tenant's  not  removing,  to  lipply  to  the 
Judge  Ordinary  for  a  warrant  to  remove  him. 
This  is  done  by  a  summons,  in  these  terms^ 


Summons  of  Removing. 

George,  by  the  Grace  of  God,  of  the  unit^ 
ed  Kingdoms  of  Great  Britain,  and  Ireland, 
King,  Defender  of  the  Faith,  To  , 

messengers  at  arms,  our  sheriffi  in  that  part, 
jointly  and  severally,  specially  constituted, 
greeting:  Whereas,  it  is  humbly  meant  and 
shown  to  us  by  our  lovite  A  B,  heritable  pro- 
prietor of  the  lands  and  others  under  written, 
conform  to  charter,  dated  ,  and  instru- 

ment of  sasine  thereupon  in  his  favour,  dated 
,  and  recorded  ,  That  in  virtue 

of  a  precept  of  warning  subscribed  by  the  pur- 
suer, he,  on  the  ,  forty  days  previous  to 


the  term  of  Whitsunday  ,  in  terms  of  the 

act  \555j  c.  S9>  caused  L  M,  his  officer  in  that 
part,  specially  constituted  by  the  said  precept,  to 
pass,  and  lawfully  warn  and  charge  C  D,  tenant 
in  the  lands  and  others  after  mentioned,  viz« 
(here  mention  the  lands)  to  flit  afld  remove  him- 
self, his  i^ife^  family,  servants,  cotters,  and  de- 
pendants, goods  and  gear^  forth  and  fi-om  the* 
said  lands  and  others  foresaid,  and  to  leave  the 
same  void  and  redd  at  the  term  of  ,  to 

the  effect  that  the  pursuer,  by  himself,  or  others 
in  his  name,  may  enter  thereto,  and  peacejibly 
possess  and  enjoy  the  same,  and  let  and  dispose 
thereof  at  his  pleasure :  And  the  said  officer 
passed  on  the  to  the  ground  of  the  said 

lands,  and  left  a  copy  of  warning  thereon ;  and 
upon  the  t  being  Sunday,  he  passed  to 

the  parish-church  door  of  ,  within  which 

parish  the  said  lands  lie,  and  there,  immediate* 
ly  after  Divine  service  in  the  forenoon,  audibly 
read  the  said  precept  of  warning,  iii  presence 
of  the  congregation  there  assembled,  and  affix- 
ed and  left  a  copy  of  warning  on  the  most  pa- 
tent  deor  of  the  said  churchy  that  none  might 
pretend  ignorance  j  as  the  said  precept  of  warn- 
ing, and  executions  thereof,  more  fully  bear« 
Therefore  the  said  C  D,  ought  and  shoujld 
be  DECERNED  and  ordained,  by  decree. of  the 
Lords  of  our  Council  and  Session,  to  flit  and 
remove  himself,  his  wife,  family,  servants,  cot- 
ters»  dependants,   goods  and:  gear,  forth  and 
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from  the  said  lands  and  others  foresaid,  and 
that  at  the  term  of  ,  aud  to  leave  the 

same  void  and  redd,  to  the  effect  the  pursuer, 
by  himself,  his  servants,  and  others  foresaid, 
may  enter  thereto,  and  possess,  labour  and 
enjoy  the  same  at  pleasure  in  time  comings 
Anb  the  said  C  D  ought  further  to  be  0e- 
€£RN£D*and  ORDAIKED,  by  dccrce  foresaid,  to 
make  payment  to  the  pursuer  of  the  sum  of 
L.  Sterling,  or  such  other  sum  as  our  said 

Lords  shall  modify  as  the  expenses  at'  process, 
besides  the  expense  of  extr^^^ting  the  decree  to 
follow  hereon,  after  the  form  aud  tenor  of  the 
writings  libelled  on,  and  laws  and  daily  practice 
of  Scotland,  used  and  observed  in  the  like  cases, 
in  all  points. 

Our  wiljl  is  herefore,  &c.  (The  wiUqfihe 
summons  is  in  Ike  ordinary  form  :  it  has.  onJiy  one. 
diet  of  5ir  daySf  in  terms  qf  the  act^ 

This  summons  (if  resorted  to)  may  be  broi^ht 
either  before  the  Court  of  Se^ion  *  or  the  She- 
riff;  and  it  is  attended  with  a  peculiarity^  which 
is  extremely  wdl  explained  by  Mr  Ross  in  his 
Essay  on  this  subject,  to  which  I  have  already 
had  occasion  to  refer.  Where  the  decree  is 
obt^uned  before  the  Court  of  Session,  the  only 
means  which  were  used  for  enforcing  the  de- 


*  It  Is  seldom  if  ever  brought  before  the  Court  of  Ses- 
sion now. 
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cree,  is  the  raising  of  ktters  of  horning,  and 
charging  the  tenant  to. remove,  and^  incase  of 
his  refusal,  the  horning  and  execution  are  a 
warrant  for  ejection ;  which  is-  a  tedious  and 
circuitous  method  of  attaining  an  object  that 
is  directly  and  at  once  obtained  where  the  de- 
cree is  pronounced  in  the  SherifF^court ;  for 
the  Sheriff  immediately  issues  a  precept  of  e- 
jedimient;  and  if  the  tenant  do  not  remove 
in  twenty-four  hours,  the  Sheriff's  prgcept  13 
executed,  and  the  tenant  dispossessed. 

The  form  of  the  ejection  on  the  decree  of 
the  Court  of  Session,  I  shall  now  give. 

Homing  on  a  Decree  of  Merwving. 

George^  &c,  Wiibkbas  our  Lovite  A  B, 
qf  the  date  hereof,  obtained  decree  at  his  in* 
stance,  before  our  Lords  of  Council  and  Ses* 
aion^  against  C  D,  jckiicernino  and  ordain- 
iKQ  bim  (for  the  causes  therein  specified)  to 
flit  and  remove  himself,  his  wife,  family,  ser« 
vants,  cotters  and  dep^pdants,  goods  and  gear, 
forth  and  froin— (Aer^  tJie  lands  will  be  described 
in  tke  words  of  the  decree) — ^ahd  to  leave  the 
%9sm  void  and  redd,  at  the  term  of  ,  to 

the  effect  the  coqiplainer,  or  others  in  his  name,, 
maty  then  enter  thereto,  and  possess  and  enjoy 
ih^  sama  ia  time  coming;  and  fURtusR  djs- 
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CERNiNG  and  ORDAINING  the  said  C  D' to  make 
payment  to  the  said  A  B.  of  the  sum  of  L. 
Sterling  as  the  expenses  of  ^process ;  as  also  of 
the  expense  of  extracting  the  said  decree,  as 
the  same,  ordaining  these  our  letters,  in  man- 
ner under  written,  more  fully  bears.  Our  will 
is  HEREFOREy  and  we  charge  you.  That,  on 
sight  hereof,  ye  pass,  and,  in  our  name  and  au- 
thority, COMMAND  and  charge  the  said  C  D 
personally,  or  at  his  dwelling-place,  to  make, 
payment  to  the  said  A  B  of  the  foresaid  sum  of 
L.  Sterling,  as  the  expense  of  the  pro-« 

cess,  and  of  the  sum  of  L.  Sterling  as  the 

expense  of  extracting  the  said  decree,  after  the 
form  and  tenor  of  the  said  decree  in  all  points, 
WITHIN  j^iFTEEN  DAYS  ucxt  after  he  is  charged 
by  you  thereto ;  as  also.  That  ye,  in  our  name 
and  authority  foresaid,  command  and  charge 
the  said  C  D  persondly,  or  at  his  dwelling-place, 
to  flit  and  remove  himself,  his  wife,  family, 
servants,  cotters  and  dependants,  goods  and 
gear,  forth  and  from  the  foresaid  lands  and 
others,  with  their  pertinents,  and  to  leave  the 
same  void  and  redd  at  the  said  term  of  , 

in  case  the  said  charge  shall  be  given  six  days 
preceding  the  term  of  ;  to  the  effect  the 

complain  er,  or  others  in  his  name,  may  entef 
thereto,  and  possess  and  enjoy  the  same  in  time 
coming :  Jnd  in  case  the  said  charge  shall  be' 
given  within  less  than  six  days  of  the  said  term^ 
of  »  or  after  the  tmd  tena}  thm^wiTJUNi 
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SIX  DAYS  WBXt  aftef  he.is)diai^edtby;you  there- 
tQf  ukder  the  pain  ofejectiofi;  ahd  also  under 
the  jp;ain  v£  rebeUipn,  and  putting  of  him  to  the 
horn;  wherein  if  he  fail,  the  said  respective 
spaces  Jbeing  elapsed,  that  immediately  there- 
after ye  denbuncje  him  our  rebel,  put  hini  to 
the'hornj  and  use'  the&whble  othet*  6rder  ^gainbt 
him  prescribed  by  law:   Further,  That  y^ 
ta#fully  Tente^  arrest,  appraise,  compel,  poiiid; 
-and  disftrain,  all  and  sukdry  the'  said  C  D's 
mbple  orieradies^  moveables}  debts,  siims  of  mo* 
neyi  and;oth0r  moye&ble  good?  of  dvery  deno- 
mination, poindable  or  arrestable,  pertaining  ,or 
addebted  to  him,  wherever  the  same  can  be 
found;  make  penny  thereof  to  the  avail  of  the 
foresaid  sums ;  and  cause  the  said  A  B  be  com* 
pletely  paid  thereof,  after  the  form  and  tenor 
foresaid  in  talKpoihtSi  »  AcdoitbiNd  tojusxiCE, 
as  y^  shall  ansWer  to  ub  theteupkin* .   Which'tb 
do  we  commit  to  you,  and.  each  of  you,  fuU 
^dwdr,  by  libeec  dia:  letters,  deiHyering  them,  ^by 
ym^  dmly  executed  ind  indorsed,  a^^n  to.  ]^e 
iear^;    CtiV^^H'.  ijiider.  our  Signet,  AtEoiN- 
itj^Rb»,ithe  *    ^'i^ayof      '■  .\  in  the  i     c 
yea*  df  our  reign,'  IS  ...     /  .^  ;    • 

P^k^ECEETUM  DOl^INORtfJMr  GOSHCiLlh 


1       v' 


"     Where  ho  eipenseis  have-^jeisn  gii'e&,  there 
will  of  course  b^  U  chaise' to' mak^  ^aytk'eh^^ 

'-  '     '^  *'  i;  ■'.         ■   ■  '    .  .     •.  '-'    '  ;:'i  ..[  r.  ".  ■•'-  ^^^  ^ 
VOL.  II.     .  .  C    C  .  ,    . 
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c£  any  sum  to  the  landlord ;  and  oonseqneor- 
ly,  die  clause  of  fendi^  and  acresting  ^rill  be 
left  out^  and  you  wUl  raise  letters  cf  homing 
only  for  enforcing  the  decree. 

Upon  this  horning  the  tenant  is  charged  ^ 
and  the  days  of  the  charge  being  expired,  he 
is  denounced  rebel ;  and  the  homing  bang  put 
oq  record,  letters  q£  caption  or  of  ejectipii  may 
be  appiied  for*  .  The  lettera  of  captlcHi  iu¥  m 
common  fomu  The  letters  of  qecdim  pio- 
ceed  on  a  bill,  alongst  with  which  the  reg^ 
tered  horning  b  produced.     * 

Letters  tf  j^edian^ 

George,  by  the  Grace  of  God,  of  the  United 
Kingdom  of  O^eat  Britain  and  Ireland^  King, 
Defender  of  the  Faith,  To  ,  mesiengetB 

at  arms^  our  sherifl^  id  that  part^  joiotly  and  aeve* 
raUy^  sipecially  conrtitnted,  greeting.  Wheclb- 
A^  it  is  humbly  meant  and  idiown  to  us  by  our 
LoviTE  A  B,  heritable  proprietor  of  t^  lands 
and  others  after  mentioned,  Tj^at  th^  ^ooh 
plainer  obtained  decree  0f  removingt  at  his  in- 
£tancei  on  the  day  of  ,  before  our 

JLprds  of  Coupci^  and  Session,  against  C  D,  te- 
nant and  pos;siessor  of  the  lands  of  .  ,  de- 
cerning and  ORDAINING  him  to  flit  and  remove 
himself,  his  wife,  family,  servants,  cotters,  de^ 
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j^endants,  goods  and  gear,  forth  and  fx6vA  the 
said  }ands»  and  to  leave  the  same  void  and  redd 
at  the  term  of  last,  to  the  efiect  the  com** 

plainer,  by  himself,  or  others  in  his  name,  might 
then  enter  thereto,  and  pe^eably  labour  and 
enjoy  the  same«  at  his  pleasure,  in  all  time 
coming,  as  the  said  decree  more  fully  hears. 
Whereupon  the  complainer  raised  letters  of 
homing  against  the  said  C  D,  and,  by  virtue 
thereof,  caused  ,  messmiger,  pass  ujiioii 

the  day  of  last,  and  lawfully  com<- 

mand  and  charge  the  said  C  D  to  flit  and  re^ 
move  himself,  and  his  foresaids,  from  the  said 
lands,  in  terms  of  the  said  decree,  under  the 
pain  of .  rebellion,  and  putting  of  him  to  the 
horn ;  and  he  having  disobeyed  the  said  charge^ 
uras,  on  the  day  o£  ,  denounced  a 

rebel,  and  put  to  the  horn,  as  the  said  letters 
of  homing,  with  the  execution  thereof^  duly 
recorded,  and  shown  to  oUr  Lords  of  Council 
and  Session,  hath  testified  t  NoTwtt I^stako^ 
iNo  wheri^f,  the  said  C  D  still  continues  in  the 
pi^ssessioli  of  the  said  £lr^)»  and  will  ttot  temovt 
himself 'and  his  foresaids  therefrom^  to  the  e£^ 
&c%  above  specified,  unless  compelled :  There- 
POKk  it  is  necessary  for  the  complainer  to  hav# 
these  our  letters  directed^  at  his  instaiic^e,  in 
manner,  and  to  the  effect^  underwritteti^ 

Our  will  is  hbreforEi  and  we  charge  yoQi 
that^  oh  sight  h^eof,  ye  pass,  and  in  our  name 

Cc« 
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and  authority  commatid.aiid  charge  th«  shenfll 
depute  of  and  his  substitutes,  witiua 

whose  jurisdictioii  the  said  lands  lie^  and  the 
said  C  D  resides^  to  eject,  flit^  and  re^ 
Move  the  said  C  O,  possessor  of  the  said  lands 
and  others  foresaid,  his  wife,  finnily,  servants^ 
cotters,  dependants^  goods  and  gear,  forth  and 
£rom  the  lands,  and  others  above  written,  and 
to  put  thexomplainer,  lus  tenants^  servants,  or  . 
others  in  his  name,  in  the  peaceable  possession 
tiiereof, .  an2>  to  use  all  the  sc^emhities  usual 
and  requisite  in  th^  like  cases^  after  the  fi>na 
and  tenov'of  the  said  decree  of  refnoving,  re^ 
gistered  homing  following  tibereon, .  and  these 
our  letters,  in.  ^  points^  within  six  days  af^^ 
ter  they,  are  charged  by- yoa  thereto,  under  the 
pain  o£  rebellion,  and  putting  of  them-  to  ibt 
liorn;  !With  certification  to  them,  if  they 
fail,  our  other  letters  will  be  directe^d^  charging 
jthem  ihoreto  simpUcifer*  Accohdino  to  ju8» 
-Ticc;  c(bjecause  the  LcH'ds  have  seen  the  regi^ 
tcted  honiii]^  sSbove  i&entioned), :  as  ye  v  shall 
ansnet  txr  us' thereupon  r  Which  ;to  do  we 
coimnitto  you^  axid;each  of  you,;f^  powen 
by  these  our.  letters^  delivering  them,  )by  yoit 
tfkily  execute^  and  indorsed^  again  to^  the  be^ih 
m.,'  XlxvE2>r  matleir,  qttr  sigiiet,  .at  SoiNBUR^tj^ 
the  .day^:-.  ,    .  ,  inthe  ...      .  yeay  ^ 

.our  reign,'  18  •       l  ,  ■.  '    ':..-./  .    r ) 

'J-  ;-  EXDilllJBER4.TI0NB  DoMINORl^l^  QoNC^jl* 


-     .OBSEHTATIONS. 

^ '  The  letter^  k  vd3I  be  olx^rved,  is  directai 
to  the  Sheriff  alone ;  and  it  is  only  by  a.dqpti« 
tatioa  from  him  that  a  messenger  can  be  au- 
thorizied  to  act  The  form  of .  procedure  .'is 
this*— The  letters  of  ejection  are  produced  to 
the  Sheriff,  who  issues  a  precept,  ordering  h\» 
officers  to  execute  the  removing,  in  terms  of 
the  will  of  the  letters ;  and,  on  the  joint  autho- 
rityof  the  letteris  of  ejection,  and  the  Sheriffs 
precept,  the  removing  is  effected. 

This  is  the  form  of  removing  upon  a  decree 
obtained  before  the  Court  pf  Session ;  and  it 
is  not  only  incunibered  with  .forms,  but  \ 
inuch  longer  period  must  intervene  before  \hs\ 
tenafit  can  be  removed,  than  where  theremov* 
ingia' brought  before  the  mferior  cmirt;;  for, 
in  the  first  place,  the:  days .  of  charge  on  the 
horning .  must  have  elapsed,  and  then  -the  sibt 
days*  charge  on  the  letters  of  qeetion  must  al- 
so have  elapsed,  before  the  removing  can  take 
place :  It  is  not  wonderful,  therefore,  that  those 
forms  should  have  fallen  into  disuse.  . 
,  Those  proceedings  in  the  rempying  undei: 
the  act  1 5.55,  c  30, ;  were  often  the  soyrce  of 
much  vjex^tioft  Up  .  the.  landlord,  from -the  9^1: 
cesatyi  of  observing  the  different,  fdrfos  which 
liad  ieen  prescribed. in  the  exectttion ♦of  the 
mmirig'j  and  it  frequently ' happened,  ihatfhd 
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icdoAwas  $«t  adde,  aiul  tlie  teiuuit  idloved  to 
f^mjtn  in  ponewoiu 

The  repeated  delays  and  di«appoint«ients 
which  ^s  System  of  forms  occasioned^  led  to 
the  Act  of  Sederunt,  1 756,  which  has  been  at- 
tended with  the  happiest  efiects  to  th?  country. 


StmmQM  of  Mepoting  before  ffie  Sheriffs  in 
terms  of  ike  Act  qf  Sederunt^  \^ili  December^ 
1756, 

fi  Cj  Esquire,  his  Majesty*^  sheriff-depute 
^r  the  shire  of  ,  to  , 

executors^  hereof,  jointly  and  seyerally,  spe* 
cially  constitutedj^  greeting :  Whereas  it  is 
humbly  m^ant  and  shown  to  me  by  A  B,  that 
whiere  the  complainer  is  beatable  proprietor 
of  the  lands  of  ,  lying  in  the  parish  of 

^  and  county  of  »  and  in 

which  land^  be  stands  infeft  and  seised,,  con- 
form  to  instrument  of  sasine  in  his  favour, 
dated  ,  and  recorded  \  and 

THAT,  ^)y  act  of  sederunt  of  the  Lords  of 
Council  and  Session,  dated  14th  December 
Yt5Qy  it  is  declared,  that  it  shall  be  lawful  to 
any  heritor,  or  other  setter  of  a  tack,  in  his 
^ion,  either  to  use  the  order  prescribed  by^ 
tiie  act  of  Parliament  made  in  the  year  1555^ 
entitled,  *  Act  anent  the  warninjg;;  of  tenants, ' 


«nd  thereupon  {mrnie  a  removiiig  and  ejectiat)^ 
or  to  bring  his  actimi  of  removing  before  th« 
Jud^^ordinary ;  and  such  action  being  called 
before  liie  Judge^rdinary,  at  least  forty  days 
before  the  tarm  of  Whitsunday,  shall  beheld 
9is  equal  to  a  warning  executed  in  terms  of  the 
foresaid  statute:  And  true  it  is»  that  C  t) 
is  tenant  and  possessor  o£  the  foresaid  lands, 
whose  lease  expires  at  the  term  of  Whitsunday 
next;  therefore *the  said  C  D  ought  and 
SHOULD  be  DECERNED  and  ORDAINED  to  flit  and 
remove  himself^  his  family,  servants,  cotters 
and  depen<k,nts,  goods  ahd  gear,  forth  jind 
from  the  said  lands  of  ,  with  their  pec- 

tinents,  and  to  leave  the  same  void  and  redd 
at  the  terai  of  Whitsunday  next,  in  the  pre* 
sent  year,  to  the  effect  the  complainer,  or  o- 
thers  in  his  name,  may  then  enter  thereto, 
and  peaceably  possess  ahd  enjoy \  the  same  in 
all  time  coming,  conform  Ito  law  and  the  dai- 
Jy  practice  used  and  observed  in  the  like  cas- 
es: HereforIe  I  charge  you,  tfiat  ye  lawfully 
5UMMON,  WARN  Rud  CHARGE  the  Said  defend- 
er, to  compear  before  me  or  my  substitute, 
upon  Ihe  day  of  ,  in  the  hour  qf 

cau^;  to  answer  at  th^  instance  of  the  said 
complainer ;  thaT  is  to  say,  to  hear  and  see 
the  premises  veriiSed  a»d  proven,  and  decree 
given'  and  pronounced » ut  supra  ;  or  else  to  al- 
lege, &c.     With  certification,  &c.     Accord* 
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INo  TO  JUSTICE^  &c,    Gii^»Tat  »  and 

ftigp^  by  the  clerk  of  court,  the.  .     - ;  d^y  ^ 
yeays. 

Tbh  Gummons  is  execiiled  i^inst  the  ter 
nant,  and  it  must  be  called  in  court  forty  free 
days  before  the  term  of  Whitsunday,  in  the 
year  in  which  the  tenant's  lease  expires ;  and, 
when  the  action  is  called^  in  court,  decree  of 
removing  is  immediately  pronounced ;  or, 
should  appearance  be  made  for  die  tenant, 
^e  will  be  heard  in  his;  defence  ;  but  caution 
must  be  found  for  the  violent  profits. 


Bond  of  Cg^iUionJbr  Violent  Brents. 

r 
t  •      • 

I,  6^  CQnsideripg  that  A  has  raisied  and  in^ 
$isted  in  an  action  before  the  SheriiF  of  E,  fo?. 
having  me  repaove4  fron^  the  farw  of  s^t 

to  ipe  ^y  him ;  in  which  action  the  said  She- 
riff, by  interlocutor,  dated*  ,  ordained  me* 
before  further  procedure,  to  find  sHflBcie^t  cau- 
tion, for  the  ^violent  profits,  and  to  lodge  a  bond 
in  process  in  the  terms  un^er  written  ;.*The re- 
fore  I  the  said  B  as  principal,  and  .p  as  cau- 
tioner with  and  for  me, .  bind  and  oblige  ouic- 
selves,  jointly  and  severally,  our  heirs,  ^:?ecu- 
tors  and  successors,  to  make  payment  to  the 
said  A  of  whatever  sums  of  money  shall  be  de- 


/ 
/     t 
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lof  viejent  p^ofits^  i^;<;f|se-  it  sbfiU  te  fi>pBd,  in 
the  course:  rf  :th.e  saidtactiorvrtha^I  have  not 
,b^en  well  fovmded  in  my  defences  against  the 
-same  j;and:i;iiat  un4er  the  p^alty  of  L. 
'oyer  and  atove  perforipance^;  and  wie  consent 
'to  the  registration  h6f eof*  id  the  books  6t  Coun- 
cil and  Session;  6r  other  judges'  book^  compe- 
•*tent,  that'leiiters  of  horning  on  six  days*  charge, 
.%nd  all  other'  execution  may  prdceed  dn.a  de- 
♦cree  to  be prdxiounced  hereon,  in  common  forrfi; 
^nd  for. that  purpose  Cftnstjitqfce .  our  pro- 

.purators,  &c-.  :     ^    ,-.:-  ^   ;     .   -.  .     ;•. 


.•  . 


When  •  a .  4?cree  i&  pronounced  in  this ,  ac- 
,tion,  the  Shepff  issues  a  precept  of  remoYing, 
on  which,,  within  forty-eighl^  hours,  ..the  tenant 
^may  b^.  removed;.,  ^nd  the  officer  employed 
returns  an .  exec^tiortt  «t^ting  .th.^  Qereoionvi  cf 
putting  out '^he.  tenant's  fire,,  ancj.  rekindUog,^ 
fire  in  name ,  of  the  lapdlord  j  \)vx.  the  execur 
tion  is  principally  of  service  in  fixing  what 
articles  were  put  out  of  the  tenant's  house,  and 
preventing  any  question  as  to  en^bezzlement. 

It  is  this  forjn,  so  simple,  and  answering  so 
completely  all  the  purposes  of  the  old  regula- 
tions, that  has  been,  introduced  by  the  act  of 
sederunt  1756  ;  and  although  I  have  thought 
it  necessary  to  preserve  the  old  forms,  ajid  •  e- 
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Ten  the  method  ctf*'  enforcing  thq  decree  of  dio 
Court  of  Session,  yet  it  must  l>e  ofcvious,  that 
the  removing  before  the  Sheritf  is  attended 
with  so ,  many  advantages,  that  all  removinga 
will  probably  be  brought  before  him^  that  is, 
^11  removings,  where  there  is  no  obligation  in 
the  lease  pb^g^g  the.  tenant  to  remove ;  for 
wh^e  the  kase  cont^ns  ap  obligation  of  that 
Knd,  the  act  provides  d  means  of  enfordng 
the  removing  equally  simple^  and  eqi^dly  cw« 
tain  in  the  intimatioBi  which  it  gives  to  the  te- 
nant— The  act  of  sederunt  declares,  that  an 
heritor,  where  the  tenant  is  bound  by  the  lease 
to  remove,  may  raise  Ifetters  of  homing  on  the 
tack ;  and  having  charged  the  tenant  on  these 
letters  forty  day§  preceding  the  term  of  Whit- 
Sunday  in  the  year  he  is  to  remove,  die  She- 
riff, on  production  of  the  tack  and  homing, 
must  eject  the  tenant  within  six  days  after  tl^ 
term  of  removal.  Tli?  horning  is  in  thii 
form. 

Homing  en  a  Tack,  in  order  tojbrce  (i  ftemoving 

on  the  Act  of  Sedenunt. 

George,  &c.  Whereas — {Jf  the  taek  has 
been  recorded  in  the  Skeriff-court  booJcs^  and  a  bitt 
be  tequisite^  you  mUsay,  Whereas  it  is  humbly 
meant  and  shown  to  us  by  our  jlovite  A  B, 
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That  bjbsidk^  icc-^Tht  proprktor  «w/l  be  caSei 
fhe  ctm^kimr:,  and  the  letter^  xidU  close  mth  E^t 

t>£l.lB£CLATIDN'E  ^BPMINORUM    COKCILII*    l/l    ff^ 

Cpmnum  fdnn  qf  ietkrs  of  homing  on  bilis;  but 
when  1h^  tack  has  been  recorded  in  the  books  (^ 
Session^  it  uiU  proceed  in  these  terms J-rrhy  % 
tack  entered  into  betwixt  our  lovite  A  B,  h^ 
citable  proprietor  of  the  lands  and  others  aft^ 
specified,  biff  the  oiqe  faet,  and  C  P  on  the 
&TH&B  PART,  of  date  tiie  day  of       ,  the 

said  A  B  S9t  to  t}ie  isaid  C  D  his  heirs  apd  suc- 
cessors, &c*  AW.  and  wi|oi-E-^Hi?re  describe  the 
Jmids  as  in  Ae  kase)^^K^j}  that  for  the  spac^ 
pf         from  and  after  ,  which  was  there- 

by declared  to  have  b^ep  the  term  of  his  entry 
ito  the  said  subjects  ;  and  the  said  C  D  bound 
and  OBLIGED  himself  and  his  foresaids  to  flit  and 
remove  himself,  his  wife,  fatnily,  servants,  cot- 
ters, and  dependants,  from  the  possession  of  the 
said  farmi  at  the  expiration  of  the  said  tack,  with- 
out any  warning  or  process  of  removing — {It  is 
necessary  toobfserve^  that  this  part  of  the  homing  ^ 
regulated  entirely  by  the  terms  of  the  cUmse  i^ 
Ae  iease^  which  must  b^  inserted  here  verbatim) — 
as  the  said  tack,  registered  in  otir  books  of 
Council  and  Session,  and  having  a  decree  of 
ihe  Lords  thereof  interponed  thereto,  of  this 
date,  ordaining  these  our  letters  to  be  directed 
thereon,  more,  fully  bears :  That  by  the  act 
jof  sederunt  of  our  sdid  Lords,  of  date  the  14th 
J)ecember  1756,  entitled;  *  Act  of  Sederunt 
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*  anent  Removings, '  it  is,  amotig^  e>tber  regih 
lations,  appointed,  that  where  a  tenant  is  bound 
by  his  tack  to  remove  withoift  :v»ming  at  th« 
ish  or  determination  of  his  tack,  it  shall  be 
lawful  to  the  heritor,  ot  other  setter  of  the  tacl?, 
upon  such  obligation,  to  obtain  letters  of  hom- 
-ing,  and  thereupon  to  charge  the  tenant  with 
homing  forty  days  preceding  the  term  of  Whit- 
sunday in  the  year  in  which  his  tack  is  to  de- 
terminci  or  forty  days  preceding  any  other  term 
of  Whitsunday  thereafter ;  -  and,  upon  produc- 
tion of  such  a  horning,  duly  executed,  to  the 
Sheriff  or  Stewart-depute,  or  their  substitutes, 
of  the  shire  or .  stewartry  where  the  lands  lie^ 
they  are  thereby  authorized  and  required,  with- 
in six  days  after  the  term  of  removal  appointed 
hy  the  tack,  to  eject  such  tenant,  and  to  deliver 
the  possession  void  to  the  setiter,  or  those  hav- 
ing right  from  him :  And  true  it  is,  that  the 
•foresaid  tack  expires  at  the  term  of:  .  ;  Whece- 
fore,  nec^essary  it  is  for  our  sai4  Lovite  tohave 
these  our  letters  directed  at  his  instance,  in 
manner  under  written. 

Our  will  is  H£R£paRE«  and\we  charge  you, 
that,  on  sight  hereof,  ye  pass,  forty  .'days  befcnre 
the  term  of  Whitsunday  next,  aiidlin  our  name 
and  authority,  lawfully  command  and  diarge 
the  said  C  D  personally,  or  at  his  dwelling-place, 
to  flit  and  remove  himself,  his  family^  servant^ 
cotters,  dependant^  goods  and  gear,  forth  and 
from  the  said  lands  and  otters  set  by  the  forcfe 
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aaid  txck,  at  the  said  term  o£  ,  in  the 

present  year  .  ,  under  the  pain  of  rebel- 

lion, ejection,  and  putting  of  him  to  the  horn  f 
wherein  if  be  fail,  the  said  space  being  elapsed, 
that,  immediately  thereafter  ye  denounee  hinr 
our  rebel,  find  put  him  to  the  horn,  and  use  the 
itdiole  other  order  against  him  prescribed  by 
lnwi  AccoRDiKa  TO  jfiisTiCE,  as  ye  shall  answer 
to  us  thereupon.  Which  to  do,  we  commit  to 
you,  and  each  of  you,  full  power,  by  these  our 
letters^  delivering' them,  bjryoii/ duly  executed 
and,  ^indorsed,  d^gain  to  the  beardr.  OiV£»r  un- 
der our  signet,  at  Edinburgh,  the         day  of 

,  in  the  year  of  our  reign. 

Per  decretum  dominorum  concilii. 

As  the  tenant  is*  charged  not  tc  pay  but 
ad  factum  prastandum^  these  letters  contain  no 
warrant  to  poind  ;  and,  for  the  same  reason,  the 
messenger  must  prefix  to  the  copy  served  on 
the  tenant  a  full  copy  of  the  letters  down  to 
the  will     His  charge  is  in  this  form.  , 

;  .  •  '■  '  / 


»    f 


,  i,  M-N,  messenger,  by  virtue  ,pjf  letters  of 
;hprnf ng,.  .^herepf  the.£|bo ve  and- preceding  p^gg 
i$,a J,us;t^fiTi4  i^xact  copy J^o.^t^e, will,  rai§§il  ^ 
jh«  in9t»?ic?  w  A  By  miiis  M»^jfiSTY*s  n^me 
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mnd  AUTHORITY^  command  arid  char^  you 
C  D  to  flit  and  remove. yourself,  your  family^ 
servants,  cotters,  depe&daots,  goods  and  gear, 
forth  and  from  the  lands  and  otliers  set  by  the 
tack  above  specified,  at  the  term  of  next, 

in  this  present  year;  and  that  under  the  pain 
of  rebellion,  ejection,  and  putting  of  you  to 
to  the  horn ;  with  certification,  &c.  conform  to 
the  principal  letters,  which  are  dated  , 

and  signeted'  •    Fer  decretum  Domhto^ 

rum  ConciliL    This  I  do  on  the.       day  of 
years,  before  these  witnesses,  O  P  and  Q  R 
both  residenters  in  .  . 

M  N  messenger. 

m 

The  messenger  will  return  an  execution  on 
the  back  of  the  homings  in  these  terms. 


Execution  qf  tJie  Homing  returned,  hy  tlie 

Messenger  • 

Upon  the  day  of  years,  I, 

M  N,  messenger,  passed,  at*  the  command  of 
the  within  written  letters  of  horning,  raised  at 
the  instance  of  the  said  A  B,  and,  by  virtue 
thereof,  in  his  Majesty's  name  and  authority, 
lawfully  commanded  and  charged  the  also 
tvitbin  designed  CD  to  flit  and  remove  himself, 
iiis'femily,  sieryants;  cotters,  dependants,  goods 
and  gear,  forth  andfrom^  tht  landrahd  others 
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set  by  the  tadc  tb^r^  specified,  ait  the  term  of 
ijejct,  11^  thi?  pr^^eiit  j^ar  j  and  that 
linger  paij;i  of  reb^lUotit.  ej/setion  and  putting 
erf*  him  to .  the  horn,  and  with  the  certification 
to  him  within  directed^  This  I  did,  after  the 
form  and  tenor  of  the  within  written  letters 
of  horning,  in  all  points ;  a  full  double  where- 
of to  the  will,  with  a  just  copy  of  charge  «ub* 
joined  thereto,  I  delivered  to  the  said  C  D  per* 
sonally  apprehended ;  waicH  copy  of  charge 
was  subscribed  by  me,  and  did  bear  the  date 
hereof,  with  the  witnesses^  names  and  designa- 
tions present  with  me  thereat,  and  hereto  with 
m^  aubscfibing^  viz-  O  P  and  Q  B,  hoth  resi- 
deQterain. 

M.  y*  messenger. 

Ok  p.  mftifss^.  • 

This  homkg,  being  duly  €X€K:a|^  forty  days 
befisre  the  term  of  ^ Whitsunday  in  the  y? ar^pf 
the  tenant's  removal,'  is  produced. to  the  l^ie^ 
rifF  or  Stewai-d/  who  is  directed,  by  the  act  of 
sederunt,  *  to  eject  the  tenant  witMn  six  days 

*  alter  the  term  of  removal  appointed  by  the 

*  tack.  *— Upon  inquiry  at  the  Sheriff-clerk's 
pfiice.for  the  county  <>f-jEdinburgh,  I  do  not 
find  that  ^txQ  is  aa  lA^^^uce  of  a.  charge  of  thi^ 
1^  J  8»  completely  4ws,the  process  of  wvnr 
ki%\xeSo)»^  (tte'J^efi|F:8e«m  to  supersede  ^1  o- 


u 
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ther  forms :  tlioogh,  no  doubt,  were  It  neces^ 
sary,  the  form  would  be,  as  in  tbe  case  of  let- 
ters of  gection,  for  the  Sheriff^  upon  die  prtv- 
ducdon  of  a  homing;  so  executed^  to  issue  his 
precept  to  his  officers,  directing  them  to  re- 
move the  tenant  at  the  time  appointed  by  the 
act  of  sederunL  .  * 


Summons  before  the  Sheriffs  Jdr  forcing  a  Tenani 
to  find  Caution  for  Free  Craps^  under  the  Act  of 
Sederunt^  14/A  December  1756. 

L  M,  Esq.,  his  M^esty's  SheriflMepiite  for 
the  shire  of  ,  &c.*    Shown  to  me  by  A  B^ 

That  where,  by  tack,  of  date  ,  entered 

into  betwixt  the  complainer  on  tiie  one  ^art, 
and  C  D  on  the  other  part,  the  complitiHer 
thereby  set  to  the  said  C  D,  all  and  whole  , 
and  that  for  the  spate  of  from  :and.after 

thetetm  of  ,  which  is  hereby  dcelarefll^jd 

have  been  the  term  of  ^V^  tbesreto';  And  up^ 
on- the  other  ptati  the  jjaidC/Dxb^jand  anji  ob- 
liged Jiim  to  inak<e  payment,  to  the  coinpl|Mner 
x)f  the  sum  of  •  .  of  taek-duty,.  and  that  at 
two  terms  in  the  year,  ^  beginning  the 

first  term's  paymen,t, ,  V  s'  arid  afo  forth  lerin- 
ly.  thereafter  during  T:he*  curfenfcy  of 'the*  said 
tack,  ai  the  siitie*,  cbntafrmi^'i  peiiaity  6f*£.  •  - 
Sterling  in  itseFf  iridrefuHy  beiirsi  ■  ^Aitrty  v^tt^^ 
AS,  by  act  of  sederunt  Of'- the  Lojndi^  0!^^€4»iificU 
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^td  SesdoA^  dated  the;14th  Decembei:  17^6,  it  lis 
eiiactjed,  that  where  a  tenant  shall  rdn  in  iatrrear 
of  one  full  year's  retit,  or  shall  desert  his  pod- 
session  ^d  leaye  it  unlaboured  at  the  usual 
time  of  labouring ;  in  the.3e  or  ^itha:  of  these 
ca^es^  it  shall  be  lawful  for  the  heritor  or  other 
fitter  of  the  lands^  to  bring  his  action  against 
the  tenant  before  the  judge^ordinary^  who.  if 
thereby  impowered  and  required  to  decei^i  and 
ordain  him  to  find  cautio|]^  fot  the  arrears,  and 
for  payment  of  the  rent  of  the  iiv:e  Crops  fol- 
lowing, within  a  certain  time^  to  be  limited  by 
the  judge  {  and  failing  thereof,  to  decern  the 
tenant  summarily  to  remoye^  and  to^  eject  him 
in  the  same  manner  as  if  the  tack  were  deter- 
mined :  And  teub  it  is,  that  the  said  C  Di 
defender,  is  not  only  in  arrear  of  rent  for  more 
than  one  year,  being  at  present  indebted  to  the 
complainer  in  the  sum  of  Jj4^  Sterling,  as 

the  arrears  of  rent  due  at  the  term  of  Whit- 
Sunday  last,  but  has  deserted  his  possession, 
and  suffered  part  of  the  /arm  to  lie  unlabour-^ 
ed )  Therefore,  in  terms  of,  and  conformably 
to  the  said  act  of  sederunt^  the  said  C  D,  de- 
fender, .  ought  and  should  be  decerned  and  or- 
dained to  find  sufficient,  caution  to  pay  to  the 
complainer  Uie  said  sum  of  L.  Sterljing^ 

being  the  arrears  of  rent  due  by  him  at  the 
said  term  of  Whitsunday  last ;  As  also  to 
find  sufficient  caution  to  pay  the  complainer 

VOL«  II.  D  d 


,,<•*>•* 


4fl6  8OK0  6f  cautioi^ 

L.  Sterling  yearly,  as  the  rent  of  the' 

said  fsrm  for  the  five  foUowing  crops,  viz.  from 
the  i^aid  t^m  (^  Whitsunday  last  to  the 

term  of  Whitsunday  ,   payable  at  the 

terms  and  in  the  proportions  above  cpeeified : 
And  failing  of  the  said  C  D's  Ibding  caution, 
to  decern  and  ordstin  him  instantly  to  ffit  and 
remove  himself,  wife,  family,  servants^  ccrtters^ 
and  dependants,  goods  and  gear,  forth  and 
£rom  the  said  lands  of  ,  and  to  leave  the 

same  void  and  redd,  to  the  effect  the  complain- 
er,  and  others  in  his  name,  may  enter  thereto^ 
and  peaceably  possess  and  enjoy  the  same  in 
idl  time  coming,  <^6i^rm  to  the  laws  and  daily 
-(practice  used  and  observed  in  the  like  eases^ 
Therefore,  &c.' (in  dmmim^fifrmJ} 

In  this  acdon^  a  bond  of  cattdon^  in  the 
following  terms,  must  be  granted  by  the  te- 
nant ;  and  should  he  fail  to'  do  so^  he  v^ill  be 
removed. 


JSond  afk  Cautltm^  in  terms  of  the  Act  of  Seda^ 

runt,  lUb  December  11564 

...  .     - 

•I,  C  i),  tiactsman  of  the  lands  of  y 

f>elonging  in  property  to  A  B,  coNSiDERiNa 
that  the  said  A  S  having  rai^d  and  insisted 
in  a  process  against  me  before  the  jSheri^T  of 


',  concli)(ling  fot  my  &admgiimiion  fat 
^yment  of  th^  sum  of  L^  Stirling,  9$ 

^  y^fs  tetit  of  ]9y  isaid  pasaessioti,  %t:die  tmlm 
ctf  1^hit$iJM)ciay  l^st^  for  which  I  Jwiye  i^ll0n  i^ 
afiigarj^  and  for  i^  rent  ojf  five;  ^i|b$e<|aj3Q^ 
cr^gks^  during  whic^  ^eridd  the  ta^  jbi^twi^t  m 
stylists;  and^  fa^iftg  of  my  findjl^  such,  c^ai;^ 
tijbo)^  that  I  should  l^e  r^ipoved;  Cqoi^  my  pes^^ 
is^QQi  m  terJois  of  aa  act  of  sod^^ii^t  ci^  th«^ 
Lords^  of  CounijU  arid  Seasiod^  dai^  the  14tb 
day  of  Deceq^l^Qr  17^6;.  ani>  X|iat  the  said 
ShenIS   hy  an .  ifiUiiq^VLtjot  bearing  datje  tl^ 

^  ordained  me  to  find  caution  to  j:he  ef • 
fact  under  ^ritt^nt  TH^asfaiisi  i)E^  ^bedi^pce 
to  the  $^id  interlocutor^  I  the  said  C  D  as  prinf 
cipaU  and  E  F  aa  cautioner  for-  aiid  with  me^ 
bind  and  oblige  ourselves^  our  heirS^  executors^ 
and  successors^  to  make  payment  to  the  said 
A  B  of  the  foresaid  sum  of  L.  Sterlin^^ 

being  one  yearns  rent  of  the  said  possession^ 
which  fell  due  at  ,  and  that  against 

next^  with  a  fifih  part  more  of  liquidate 
penalty  in  case  of  failure,  and  the  legal  in* 
teres t  of  the  said  sum  from  the-  foresaid  terni 
of  )   at  which  period  the  same  fell 

due^  and  in  time  coming  till  payment:  and 
ALSO  tp  make  regular  payment  of  the  rents  of 
the  said  possession  for  the  five  crops  neict  en- 
suing, at  the  terms,  in  the  manner,  and  unde? 
the  penalty  specified  in  the  said  tack ;  aub  X 

Dd2 


4. 

-■'V 


4^  BdNi>  OF  caOtion; 

the  said  C  D  herd>y  bind  and  oblige  me  and  my 
^esaids  to  relieve  the  said  £  F  and  his  fore-^ 
saids  from  dl  loss,  damage^  interert  or  expense, 
which  they  majr  sustain  or  incor  through  this 
cautionary  obligation :  An2>  we  coifseiit  to  the 
registraticm  h^eof  in  the  books  of  Cqiineil  and 
Session,  or  other  judges'  books  compcftenft,  that 
letters  of  homing  on  six  days'  charge,  aiid  dH- 
other  execution  necessary,  may  proceed  on  a  de^ 
CTee  to  be  interponed  hereto,  in  fonfn  as  ^feirs  ^ 
and  for  that  pinpose,  We  constitute  ^ 

our  procurators^    In  witness  wSeiieof,  &c. 

This  security  bctog  gf^uited,  the  tenant  isi 
allowed  to  retain  hi^  possession ;  and,  on  any 
future  failure,  diHgence  by  homing  and  caption 
proceeds  on  the  bond  of  caution  agsdnst  the  fe-» 
nant  and  his  cautionen 


Bond  of  Caution  in  the  Suspension  of  a  t>edree  of^ 

Removing. 

'I,  E  F,  do  hereby  bind  and  oblige  me,  my 
heirs,  executors  and  successoi^,  as  Ciautipner  and 
surety  acted  in  the  books  of  Coundl  ahd  Ses- 
sion for  CD,  that  he  shall  flit  and  remove  him- 
self, his  family  and  dependants,  forth  and  from 
tie  farm  ^  i  to  the  effect  that  A  B,  pro- 

prietor thereof,  or  others  in  his  name,  may  en-» ' 
ter  thereto^  and  peaceably  possess  and  enjoy 
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Ae  same,  and  that  at  whatever  term  he  ^all  be 
decerned  to  remove,  by  the  decree  of  our  Lords* 
of  Council  and  Semofi^r-r(T^is  part  <^  the  Bomt 
mWbe  regfddted  hy  the  termt  (^^Sie  thargey^A^i 
ALSO,  that  he  wiH  pay  to  the  said  A  B,  ot  to 
whoever  else  payment  shall  be  decreed  ito  be 
made»  whatever  sum  of  :  damage  and  violent  pro<^ 
fits  may  be  found  due  by  decree  foresaid,  with 
such:  expenses  as  the  said  Lorda  m^M  modi:fy  in 
case  of  wrongous  susp^iding.  ;  And  I  consent 
to  "the  REGISTRATION^  hcrcof  in  the  boojtsof 
Council  and  Session,  or  other  judges'  bodks 
competent,  that  letters  of  homing  on  six  days' 
charge,  and  all  other  execution  necessary,  may 
pass  on  a  decree  to  be  inter|]k)ned  hereto,  in 
form  as  effeirs ;  and  for  that  purpose  I  consti* 
tute,  ,  my  procurajtors^    In  wjtn^si? 

WHEREOF,  &Cji 


Letters  f^Hommgfor  enforcing  the  Conditions  of 

&e  Jacase. 

George  the  Third,  fey  the  Grace  of  God, 
of  the  United  Kingdom  of  Gresut  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  To  « 
messengers  at  arms^  our  sherifis  in  that  part, 
jointly  and  severally,  specially  constituted,  greet- 
ing: Whereas  it  is  humbly  meant  and  shown 
to  us  by  our  lovite  A  B,  heritable  proprietor  of 
the  }and9  and  others  ai^er  mentioned,  That  by 
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TACK,  of  date  ,  enteted  into  betwixt  tht 

said  A  B  oti  the  <me  part,  and  C  D  on  tiie 

otiier  part,  the  said  A  B,  in  consideration  of' 

^  lit^  yearly  rent  and  other  prestations  therein 

and  after  liietitioned,  set,  and  in  tack  and  asse« 
datioti  LET,  to  the  said  C  D  and  his  heirs,  (se<- 
cluditig  assignees  and  subtenants),  all  and 
WHOLE^A^^  ffie  lands  "were  desetibed  as  in  'U^ 
Jieasey^^Xi  as  jpossessed  by  the  said  C  D  at  iiie. 
time  of  entering  into  the  said  lease,  lying  with- 
in the  pariA  of  ,  and  county  of  » 
with  the  Uberty  of  leading  marl,  (in  ibanner 
and  for  the  purposes  therein  mentioned) ;  akd 
THAT  for  all  the  days,  years,  and  space  of 
years,  from  and  after  the  said  C  D's  entry 
thereto,  which  wa4  thereby  declared  to  have 
^en  and  begun  at  the  term  of  ,  as 
^                    to  the  houses,  yarda  and  grass  \  and  as  to  the 

arable  land,  at  the  separation  of  crop 
from  the  lands  \  but  reserving  always  to  the 
5*omplainer  certain  powers  and  privileges,  a^ 
therein  mentioned;  under  which  reservations 
he  bound  himself  in  absolute  warrandice  of  the 
said  lease :  For  which  causes,  and  on  the  o- 
ther  part,  the  ^aid  C  D  thereby  boukd  and 
OBLIGED  him  and  his  foresaids  to  dwell  and 
reside  on  the  said  farm,  /fdth  his  ftoiily,  during 
the  said  tack :  and  he  further  boukd  and  ob« 
LiGBD  himself,  his  heirs,  executors,  and  suc- 
cessors, TO  coktbht  and  pay  to  the  complain* 
^r,  his  heirs  or  aissignees,  or  to  his  or  their  fac^ 


Yas  coNPiTioi^  or  this  leass.        4M 

tors  for  their  behoof,  thd  yearly  t^ack-duty 
iafl)er*iiteiiticmed,  vizA-(^^  the  tack^duQf  <md  the 
term  ^ payment  will  Ifc  4pfcj/Je4)— anp  that 
besides  the  expense  of  ehclosiiig  thetein  men-* 
tioned  i  AND  THAT  under  an  irritancy  of  the 
lease,  as  therein  particularly  expressed }  Reserv- 
ing power  to  tfa^  coiapbiner,  ndtvxtbstanding 
thb.saidi  irritant  clause,  to  use  all  manner  of 
dOi^BGe  for  Recovering  the  ibrfesaid  tent,  lifter 
the  respective  termk  of  {jfijmeot  thereof :  And 
fuAtheb^  the  said  C  Tt  bouhd  and  oUiged  hini 
aoid  his  foresaids,  over  and  ll>ove  payment  of 
the  said  rent,  to  free  knd  relieve  the  com- 
plaiiler  and  his  foresaids  6f  aQ  minister's  sti- 
pends imd  schoolmaster's  salaries,  payable  out 
of  the  iaid  lands,  and  likewise  tiiie  cess,  high- 
way money,  and  other » public  burdens  to  be 
laid  on  with  the  cess,  during  the  continuance 
of  the  said  lease ;  and  for  that  end,  either  to 
make  paymerit  yearly  U>  the  minister  of  , 

ctf  9  and  to  procure  his  re(:eipt  for  the 

same,  and  to  the  schoolmaster  of  ,  the 

sum  of  ,  in  lieu  of  the  heritor -s  share 

of  the  schoolmaster's  salary  ^  or  otherwise  to 
make  payment  of  the  s^d  stipend  and  schoofl- 
master's  salary  to  the  complainer  and  his  fore- 
saids, to  enable  them  to  operate  their  relief} 
beginning  the  first  payment  of  the  said  money* 
stipend  at  ,  and  of  Ihe  victual-stipend 

betwiJEt  Christmas  ,  and  Candlemas  , 

^1  for  crop  and  year  i  and  so  fprfhj^ 
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yearly  and  termly.therealW,  during  the  our* 
rency  of  the  said  lease ;  'and  of  the  cess  or 
land-tax,  hi^way^money,  rogue*mon^,  and  o^ 
ther  public  burdens  chargeable  or  to  be  laid 
on  with  the  cess,  in  proportion  to  the  lauda 
tiiereby  set,  according  to  the  valuation  thereof; 
declaring  the  first  payment  to  have  commence 
ed  at  Midsummer  quarter  ,  and  so  forth, 

yearly  and  termly  thereafter,  as  the  same  shall 
fail  due,  and  become  payable :  And  further, 
die  said  C  D  bound  and  obl^^  him  and  hi» 
foresaids,  yearly,  if  demanded,  to  deliver  to  the 
complainer  good  and  sufficient  csqK>n8, 

and  good  and  sufficiait  h^is,  for  which 

they  are  to  receive  payment,  at  delivery,  of 
for  each  capon,  and  for  each  hen  $ 

and  in  case  of  his  faiUng  to  deUver  the  same 
to  the  complainer  when  required,  he  became 
bound  to  pay  to  the  complainer  at  the  same 
rate  for  each  capon  and  hen  undelivered  j  and 
UPON  the  expiration  of  the  said  lease,  the  said 
C  D  BOUND  and  obi<iged  him  and  his  foresaids 
to  REMOVE  from  the  premises  without  warning, 
or  Other  premonition  whatever,  and,  if  require 
ed,  to  grant  a  renunciation  and  obligation  to 
the  complainer,  at  the  term  of  preced- 

ing the  Wliitsunday  at  which  the  said  tack  ex- 
pires: And  lastly,  the  said  parties  bound 
and  obliged  themselves  fdncinde  to  each  other, 
under  the  penalty  of  L.  Sterling,  to  be 

paid  by  the  party  failing  to  the  p^rty  objserv- 
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ingj  or  i/rilling  to  obsefrfe,  his  part  of  the  said 
lease:  Which  tack  is  recorded  in  the  books 
6f  Council  arid  Session,  th^      -    day  of  : 

AnI)  that  E  F  and  G  H,  by  their  obligation, 
dated  ,  for  the  cAuses  therein  mention- 

ed, BOUKD  and  OBLIGED  them,  as  cautioners 
for  and  tt^ith  the  said  C  D,  conjunctly  and  se- 
verally, their  heirs,  executors,  and  successors, 
to  content  and  pay  to  the  complainer,  his  heirs 
or  assignees,  -  or  to  his  t>r  their  factors  for  their 
behoof,  the  yearly  tack-duty  therein  and  after- 
mentioned,  and  that  for  the  year  ,  and 
tbe  whole  following  years  of  the*  foresaid  tadk : 
Akd  further,  they  ?ound  and  obliged  them- 
selves, jointly  and  severaDy,  (as  cautioners  fore* 
said),  and  their  foresaids,  during  the  remain- 
ing years  of  the  foresaid  tack,  over  and  above 
payment  of  the  said  rent,  to  free  and  relieve 
the  complainer  and  his  foresaids,  of  all  mi- 
nister's stipends,  kc.^^the  terms  of  the  obUga^ 
lion  carrespamling  with  the  lease  are  insertedy^ 
And  EtjRTHER,  they  bound  and  obliged  them, 
as  cautioners  foresaid,  and  their  above  written, 
to  implement  and  fulfil  the  whole  other  obliga- 
tions and  prestations  incumbent  on  the  said 
CD  by  the  foresaid  tack,  and  that  under  the 
penalty  of  L.  Sterling,  over  and  above 
performance:  Which  obligation  is  also  re- 
gistered in  the  said  books  of  Session,  upon  the 
3aid               ,  as  the  said  registered  tack  and 
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obligatioflt  shown  to  our  Lords  of  Council  and 
Sessi(Mi,  have  testified* 

Our  wiljl  is  iiER£FOR£»  that  ye,  in  our 
name  and  authority,  lawfully  command  and 
CHARGK  the  said  C  D  as  principal,  and  £  F 
and  G  H  as  cautioners  for  him,  perscmally,  or 
at  thdr  respective  dwelling-places,  to  make 
payment  and  delivery,  jointly  and  severally,  to 
the  complainer,  or  to  his  factor  tor  his  behoof^ 
pf  the  money  and  victual  rents  before  specie 
fied{  and  to  implem^it,  pay,  fulfil  and  per- 
fbrm,  the  whole  prestations  and  obligations  in- 
cumbent on  them  by  the  tack  atad  obligation 
before  pfurated,  for  all  years  and  terms  by* 
gone,  and  yearly  and  tennly  in  time  coming, 
during  the  whole  years  and  space  of  the  said 
tack  (the  terms  of  payment  of  the  said  rent» 
and  performance  of  the  said  other  |>r&ttations 
and  obligations,  being  always  first  Come  and 
bygone) }  and  a|3p|  to  makfe  payment  of  the 
said  sum  of  Ic  Sterling  of  penalty,  con- 

tained in  the  tack  and  obligation  above  narratt 
ed,  after  the  form  and  t^nor  of  the  said  re? 
gistered  tack  and  obligation,  and  of  the  de« 
«ee,  inteT»,n«i  thwrto,  ia  *11  point,,  with™ 
sis:  days  ne^t  after  they  are  charged  by  you 
thereto,  under  the  pain  of  rebellidn^  andput^ 
ting  of  them  to  the  bom  j  iiirherein  if  they  fail, 
the  said  space  being  elapsed,  that  immec^ately 
thereafter  ye  denouclce  thenx  our  rebels,  ind 
put  them  to  the  horn,  and  use  the  whole  other 
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0rder  dgai^st- them  prescribed  by  law:  Fun^ 
THERi  thatye  lawfully  fjknce^  arrest,  apprise, 
poMPEL,  POIND  and  distrain  their  readiest 
moveables,  of  whatever  (denomination  the  same 
may  be,  poindable  or  arrestable,  wherever  the 
same  can  be  found ;  make  PENNy  thereof  to 
the  avail  of  the  foresaid  sun^s  j  and  cause  the 
complainer  be  completely  paid  thereof^  after 
the  form  and  tenor  foresaid,  in  all  points*  Ac- 
cbRDiN6  te  jfeStlCH  (because  the  Lords  hive 
seen  the  registered,  tack  and  registered  obligaii 
tion  above  mentioned),  as  ye  shall  answer  to 
us  thereupom ;  Which  to  do,  we  commit  to  you 
and  each  of  you  full  power,  by  these  our  let- 
ters, delivering  them  by  you,  duly  executed 
and  indorsed,  again  to  the  bearer.  Given 
Vmder  our  Signet  at  Edinburgh,  the 
day  of  ,  in  the         year  of  our  reign, 

18        .      Ex  DELIBERATtOKE  Dott^INOROM  CoNr 

CILII. 

This  homing,  as  proceeding  on  two  regis- 
tered obligations,  requires  a  bill;  but,  where 
a  horning  proceeds  on  a  tack  registered  in  the 
books  of  Session,  no  bill  is  required.  The  let- 
.  ters  will  begin — ^  Whereas,  by  lease  of  date 
*  the  ,  entered  into  by  our  lovite  A  B 

f  on  the  one  part, '  &c.  In  the  dose  of  the 
ilarratiTe^  in  place  bf  saying-^'  as  the  same, 
f  shown  to  our  Lords  of  Council  and  Session, 
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*  hath  testified,*  you  wiD  say — *  as  the  ssdd 
^  tack,  duly  registered  in  the  books  of  our 

*  Council  and  Sesdon,  and  a  decree  of  the 

*  Lords  thereof,  interponed  thereto,  of  this 

*  date,  ordaining  these  our  letters  to  be  direct- 

*  ed  thereon,  more  fully  bear, '  The  will  has 
no  ^  because, '  &c  The  homing  will  bear 
the  same  date  with  the  decree  of  registration  ; 
and,  in  place  of  *  ex  deliberatione,  '  you 
will  say,  Per  pecretum  Dominorum  Con-^ 
'  can.* 

In  the  execution  of  this  homing,  the  mes- 
senger ought  to  ej:presa  the  payment  which  is 
required,  or  the  act  which  the  tenant  is  charg* 
ed  to  perform.  The  days  of  the  charge  being 
expired,  it  will  be  denounced  and  registered  ia 
common  form,  wh«n  it  become^  the  wjirrant 
of  a  captioQ. 


Jitters  of  Caption. 

George  the  Third,  by  the  Grace  of  God,, 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith,  To 
messengers  at  arms,  our  sheriffs  in  that  part, 
jointly  and  severally,  spedally  constituted, 
greeting.  Whereas  it  is  humbly  meant  and. 
^own  to  us  by  our  lovxti:  A  B,  that  upoQ  the 


dayof  ,  CD,  EF,  and  G  H,  were  or- 
derly denounced  rebels,  and  put  to  the  horn,  by 
Virtue  of  lettfers  of  horning,  raised  and  executed 
at  the  complaitter's  instance  against  them,  for 
hot  makitig  payment  to  the  complainer  of  the 
liuni  of  L.  Sterling,  being  the  rent  of  the  said 
G  D*s  possession  of  the  lands  of  ,  due  at  the 
term  ot  last,  and  bygone  interest  thereof, 

Akd  for  Hot  performing  the  prestations  after 
taentioned-^/fere  thej/  will  be  inserted  in  the 
ijoords  qf  the  cAar^^)-^together  With  the  sum  of 
L.  of  penalty  ihcurred  through  failure, 

all  contained  itl,  and  due  by  a  tack,  of  date 
,  entei'ed  into  between  the  complainer 
on  the  one  part,  alid  the  said  C  D  on  the  other 
part }  which  tack  is  duly  registered  in  the  booksr 
of  our  Council  and  Session,  having  a  decree  of 
the  Lords  thereof  interponed  thereto ;  and  in 
an  obligation  by  the  said  £  F  and  G  H,  as  cau- 
tioners for  the  said  C  D  to  the  complainer,  of 
date  ,  which  obligation  is  also  registered 

in  the  said  Judges'  books,  having  a  decree  of 
the  said  Lordd  interponed  thereto  on  the  , 

in  manner  more  fuUjt  expressed  in  the  said  let- 
ters of  horning,  as  the  same,  with  the  execu-> 
tions  thereof,  duly  registered,  shown  to  our 
said  Lords,  have  testified.  Our  will  is  here- 
FORE,  and  we  charge  you,  that,  on  sight  here- 
of,  ye  pass,  and,  in  our  name  and  authority, 
lawfully  COMMAND  the  sheriffs  of  our  sheriff, 
doms,  the  Stewarts  of  our  stewartries,  and  their 
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(Imputes,  t^ie  provosts  and  magistrt^tes  of*  oiif 
burghsi  as  also  niefsengera  at  arm^},  to  ?assj^ 
SEARCH  FORj  and  APFREHEND  the  pe^skxiis  o^ 
the  said  C  D,  E  F,  and  Q  H,  or  any  of  them^ 
vherever  they  can  be  found,  within  the  bounds 
^f  their  res^ctiye  jurisdictions^  and,  being  set 
apprehended,  to  put  bitp  or  them  in  sure  warc^ 
and  captivity^  withal  tj^eir  respective  tolbc^h^ 
or  other  Warding  places,  therein  to  rem^iiixQ^ 
their  *  own  charges  and  expenses,  imtil  he  ot 
they  shaU  have  obeyed  the  command  cff  our 
said  letters  of  homii^ ;  anp,  if  necQs$ary,  thai 
ye  make  aU  stmt  and  lock^^fast  gates  md  dopisst 
and  other  lock-fast  place$>  open  an4  patent^ 
and  use  our  keys  thereto,  within  three  pAva 
next  after  they  are  cbargefl  bfy  you  ther0jto^  im^ 
4er  the  pain  of  rebellion,  and  putt^ig  of  theipd 
to  the  horn  ;^  with  certificatioQ  to  themi  if  they 
fail,  the  said  space  being  dapse<^  our  Qthgr 
letters  will  be  directed  against  thew,  chj^ging; 
them  thereto  simpSciter.  According  to  ivs^ 
TicE  (because  the  Lords  have  seeft  the  regia-^ 
tered  horning  above  mentioned))  as  ye  shaH 
an^er  to  ^la  thereupon^ ,  Which  to  l>o  ^e 
commit  to  y  QU,  and,  each  of  you,  full  power  by 
these  our  letters*  delivering  tikem  by  yoUj  duly 
executed  and  indorsed^  agaiia  to  the  bearer^ 
Given  under  our  3ignet,  a?  jSpiK^^PiLOHf  th^ 
day  of  .         ,,  in  the  yeap  of  oun 

reign  18    ,    T^x,  QSjij^E ration R  Dqmwq&um 
CoNcaii. 
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Sect.  IL    Op  the  Varieties  in  the  Foeii 

OP  THE  Lease. 

1.  Lease  qf  a  Garden. 

*  Ir  is  CONTRACTED  and  agreed  between  the 
parties  following^  viz.  A  B,  writer  to  the  sig« 
net,  as  having  power  and  commission  from 
C  D,  heritable  proprietor  of  the  gardens  and 
others  underwritten,  to  set  tacks  of  his  lands 
and  estate  of  ,  for  any  number  of  years, 

liot  exceeding  ye^rs,  in  terms  of  a  com* 

mission  granted  by  the  said  C  D  to  the  said  .^ 
A  B,  of  date  ,  and  recorded  , 

on  the  ONE  part,  and  £  F  gardener,  on  the 
OTHER  PART,  in  ix^nher  dfid  to  tiiie  effect  foV 
lowing;  that  is  to  say,  the  said  A  B,  as* 
commissioner  foresaid,  has.  set,  and  in  tadk 
and  assedation  let,  and  by  these  presents  ssTa^ 
and  in  tack  and  ai^edation,  for  payment  of  the 
grassum  and  of  the  yearly  tack^^duty  under** 
written,  lets  to  the  said  E  I*  and  his  heirs, 
but  expressly  secluding  assignees  and;  subte- 
nants, ai^l  and  whole  the  caster  yard  or  or*" 
chard  of  ,  with  the  house  and  byre 

thereupdn,  with  the  piece  of  land  called  ; 

as  also  the  wester  garden  of  ,  with  the 

grass  yard  called  ,  all  as  lately  possess*- 

ed  by  ^  and  lying  within  the  parish  of 
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,  and  shire  of  ,  and  thA* 

for  all  the  days,  years,  and  space  of  years 
and  CROPS  next  atid  imitiediately  following  the 
said  E  F's  entry  to  the  said  subjects,  which  is 
hereby  declared  to  be,  as  to  the  gardens  and 
]and,  at  the  date  of  these  presents,  and  as  to 
the  gardener's  house,  at  Whitsunday  *  ; 

and  so  forth  thereafter,  to  be  peaceably  pos- 
sessed by  the  said  E  F  and  his  foresaids,  duTi- 
ing  the  whole  space  above  mentioned ;  which 
TACK  the  said  A  B,  as  cx>Tnmissioner  foresai'd^ 
BINDS  and  OBLIGES  his  saicjt  constituent  to  war^ 
RANT  to  the  said  E  F  at  all  hands,  and  against 
all  deadly,  as  law  will,  and  himself  from  all 
facts  and  deeds  to  be  done  by  him  in  prejudice 
hereof.  For  which  causes,  and  on  the  o- 
THER.  PART,  the  said  £  F  and  G  H  bind  and 
oBtiGE  theihselyes,  conjunctly  and  severally, 
'and  their  heirs  and  executors,  not  only  to 
CONTENT  and  pay  to  the  said  C  D,  his  heirs 
and  assignees,  or  to  his  factor  in  his  name» 
the  sum  of  L.  Sterling  of  grassum  or  en<> 

try  money,  and  that  betwixt  and  the  day 

next,  BUT  ALSO  to  PAY  to  the  said 
C  D  and  his  foresaids,  or  to  his  factor  in  his 
name,  yearly,  in  name  of  tack-duty,  for  the 
said  gardens  and  others  hereby  let,  during 
the  first  three  years  of  this  tack,  the  sum  of 
L.  Sterling;  and,  for  each  year  there* 

after,  during  the  currency  of  this  t»ck,  the 
sum  of  L.  Sterling,  at  the  terms  of 
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lM[arlinmas  and  Candlemas,  by  equal  port' 
tions^  beginning  the  payment  of  the  first  hatf 
of  the  rent  at  the  term  of  Martinmas  next,  and 
the  other  half  at  Candlemas  ,  for  the  yeat 

from  Martinmas        to  Martinmas  ;  and 

ISO  forth  yearly  thereafter,  for  the  sdid  first  thre6 
years  of  this  tack ;  and  beginning  the  payment 
of  the  first  half  year  of  the  said  reiit  of  L. 
Sterling  at  the  term  of  Martinmas  ,  and 

the  other  half  at  the  terni  of  Candlemas  , 

for  the  year  from  Martinmas  to  Martin- 

mas ;  aiid  so  forth  yearly  thereafter,  dur- 

ing  the  currency  of  this  present  tack,  with  a 
fifth  part  more  than  the  respective  tack-duties 
of  liquidate  penalty  for  each  year's  failure. 
And  i^tJRTHER,  the  said  C  D  is  hereby  bound 
to  make  the  gardener's^  house  sufficiently  wind 
and  water  tight,  and  the  said  E  F  is  hereby 
BotJND  to  uphold  it  during  his  possession,  and 
to  leave  it  in  that  state  at  his  removal.  And 
the  said  E  F  is  hereby  bound  to  p^iin^,  dress, 
and  nail  the  wall  trees,  and  to  prune  and  dres^ 
the  standard  and  espalier  trees,  and  fruit  ot 
berry  bushes,  during  his  possession,  and  to  leave 
the  same  number  of  fruit  trees,  and  of  fruit  ot 
berry  bushes,  in  good  order  and  condition  at 
the  time  of  his  removal^  as  he  shall  find  at  hi$. 
entry  to  the  said  garden ;  and  to  weed  and  roll 
the  walks,  and  keep  and  leave  them  in  the  same 
good  order  and  condition  in  which  he  receiveif 
VOL.  ir.  £  e 
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them ;  and  further,  the  said  E  F  binds  atid 
OBLIGES  him  and  his  foresaids,  to  di^  dress, 
manure,  and  crop  the  said  garden  with  proper 
garden  crops,  in  a!  r^ular  manner,  leaving  it  at 
the  expiration  of  the  lease  in  the  same  good' 
condition-  in  which  he  receives  it;  as  also  ta 
flit  and  remove  himself,  his  family,  servants,, 
and  others,  fi*om  the  said  subjects  at  the  expira- 
tion of  this'  lease,  without  the  necessity  of  any 
warning  or  process  of  removing  to  be  used 
against  him  for  that  effect.  And  the  said  A  B, 
commissioner  foresaid,  binds  and  obliges  the 
said  C  D,  his  constituent,  and  the  said  £  F 
and  6  H  bind^  and  oblige  themselves  and  their 
foresaids,  to  implement  and  fulfil  the  respective 
parts  of  the  tack  to  each  other  >  the  pasty  fail- 
ing to  pay  to  the  party  performing^  or  wUling 
f  o  perform  his  part  thereof,  the  sum  of  L. 
Sterling  of  liquidate  penalty,  and  that  over  and 
above  performance.  >  And  both  parties  con- 
SENT  to  the  registration  hereof  in  the  books 
of  Council  and  Session,  or  other  judges'  books 
competent,  that  letters  of  horning  on  six  days' 
charge,  and  all  other  execution  iiiay  pass  on  a 
decree  to  be  interponed  hereto,  in  form  as  ef- 
feirsj  and  thereto  constitute  ,  their 

Procurators,  &c.     In  mtness  whereof^  ^c. 

2.  Lease  of  a  House  in  Town. 

9 

It  ts  contracted,  agreed  and  ended^  foe- 
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twiSeh  A  B,  heritable  proprietor  of  the  dwells 
in^-house  after  mentioned,  on  the  one  part^ 
and  C  D  on  the  other  part,  in  mann^  fo^pw- 
ing ;  That  is  to  saYi  the  said  A  3>  i^^  con^ 
Ssideration  of  the  tack-duty  after  mentioned,  has 
set,  and  in  tack  apd  assedation  iet>ii  to  the  Said 
,C  D  and  his  heirs,  *  assignees,  apd  subtenants^ 
AJLL  and  wHpi.£  that  dwelliiig-hoiise^<2?^cn2^ 
4he  subject} — ^and  that  for  and  during  the 
Bpace  of  years  from  ^nd  after  the  term  c^ 

,  which  is  hereby  declared  to  be  the 
term  of  the  said  C  D*s  entry  to  the  same,  and 
thenceforth  to  be  peaceably  possessed  by  him 
iand  his.  foresaids,  during  the  befoxementioned 
period:  In  the  peaceable, possession  of  which 
6ul]^ects,  the  said  A  B  binds  and  ob^lio^s  him^ 
self,  and  his  heirs  and  successors,  to  .maintain 
and  defend  the  said  C  D  arid  his  foresaids  dur^ 
Ing  the  currency  of  this  tack,  at  all  hands,  and 
against  all  deadly,  as  law  will^  and  the  said 

*  A  lease  of  a  house  in  town,  where  the  contrary  is  not 
(expressed,  impliies  a  power  in  the  tenant  to  subset  or  assign. 
When,  therefore,  it  is  meant  to  exclude  assignees  and  sub- 
tenants^  the  words  *  excluding  assignees  or  subtenants,  le- 

<  gal  or  conventional^  *  ought  to  be  inserted  in  the  destina* 
tion.  If  the  landlord  wish  tq  control  the  tenant  in  tbd 
exercise  of  this  power>  the  words  *  excluding  assignees  or 
'  subtenants,  legal  or  conventional,  except  sUch  as  shall  b^ 

<  approved  of  by  the  said  A  B, '  Will  attain  the  object.  In 
a  liferent  tack,  the  clause  is  thus  expressed,  *  to  the  said 
'CD  during  all  the  days  of  his  life^  and  to  his  assignees*  * 

£e3 


"*v 
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A  B  also  BINDS  and  obliges  himselfi^  aiid  hiit 
foresaids,  to  keep  the  said  house  wind  and  was 
-ter  tight,  and  in  proper  tenantable  condition^ 
during  the  wholef  currency  of  this  lease :  For 
WHICH  CAUSES,  and  o^  the  other  part,  the  said 
C  D  BINDS  and  obliges  himfself,  his  heirs,  exe- 
tutors,  and  successors  whatsoever,  to  pay  to 
the  said  A  B,  his  heirs  and  assignees,  the  sum 
of  L.  Sterling  yearly  of  f  ent,  at  two  terms 
in  the  year,  Whitsunday  and  Martinmas,  by 
equal  portioni>^  beginning  the  first  term's  pay- 
ment thereof,  bdng  L.  Sterling,  at  the  term 
of  next^  and  the  like  Sum  at  there- 

after ;  and  so  forth,  yearly  and  termly  during 
the  foresaid  period,  with  a  fifth  part  more  of 
-each  termly  payment  of  Uquidate  penalty  for 
each  term's  failure,  and  the  legal  interest  of  the 
said  rent,  after  the  respectitef  terms  o>f  pay- 
ment, during  the  not  payment  of  th6  same. 
'  And  the  said  C  D  bini>$  and  obliges  himself^ 
his  heirs  and  successors,  to  remove  at  the  issue 
of  this  tack,  without  warning,  or  any  process 
of  law  for  that  purpose ;  and  both  parties  oblige 
themselves  and  their  foresaids,  to  perform  their 
part  of  the  premises  to  each  other,  under  a 
jperialty  of  L.  Sterling,  to  be  paid  by  the 

party  failing  to  the  party  performing,  or  willing 
to  perform,  over  and  above  performance ;  and 
both  parties  consent  to  the  registration,  &c.  (i?i 
eonmon  form). 
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^.  Lease  of  a  House  in  Tawn^  with  a  Garden  and 

Offices. 

It  is  CONTRACTED,  AGREED,  and  ENDED,  be- 
twixt  A  B,  heritable  proprietor  ^of  the  house 
and  offices  hereby  set,  .on  the  one  part^  and 
C  D  and  E  F,  as  partners  of  the  company  of  C  D 
and,  Co.  and  as  taking  full  burden  on  th^ 
for  that  company,  on  the  other  part,  in  mant 
ner  following :  That  is  to  say,  the  ,said  A  B 
has  SET,  and  by  these  presents  fQr  payment  of 
the  yearly  tacl^-duty,  and  other  prestations  after 
mentioned,  heri&by  sets,  and  in  tack  and  asse- 
dation  lets  to  the  said  company  pf  C  D  and 
Co.,  and,  .in  case  only  of  the  dissolution  of 
the  said  company,  to  their  assignees  or  subte- 
nants, all  and  whole  that  house,  offices  and  gar- 
den, lying  in  ,  as  the  same  was  lately 
possessed  by  the  said  A  B,  with  the  whole  pri- 
vileges, parts  and  pertineqts  thereof,  and  that 
for  the  space  of  years  from  the  time  of 
the  said  company's  entry  thereto,  which  is  here- 
by declared  tp  be  at  the  term  of  Whitsunday 
next,  and  to  be  thenceforth  possessed  by  the 
said  company,  till  the  expiration  of  the  said  pe- 
riod ;  with  full  power  to  the  said  company  to 
enter  to,  possess  and  enjoy  the  said  house,  of- 
fices and  garden,  for  the  use  of  the  said  com- 
pany, as  freely  in  all  respects  as  any  other  tacksr 
anan  may  lawfully  do  ii)  the  like  casf  j  WHicff 
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LEASE  the  said  A  B  binds  and  obliges  himselfl^ 
his  heirs  and  successors,  to  warrant  to  the 
said  company,  at  all  hands,  and  against  all 
deadly,  as  law  will.  For  which  causes^  and 
on  the  OTHER  part,  the  said  C  D  and  £  If  bind 
and  oblige  themselves,  jointly  and  severally, 
their  heirs,  executors  and  successors  whomso- 
ever, as  well  as  the  said  company  of  C  D  and 
company,  to  pay  yearly  to  the  said  A  B,  his 
heirs  and  assignees,  in  name  of  tack-duty,  the 
sum  of  L.  Sterling,  at  the  term  of  Whit- 

sunday, beginning  the  first  year*s  payment  at 
Whitsunday  ,  for  the  year  from  Whitsun- 

day ,  to  that  term,  and  so  forth  yearly 

thereafter,  during  the  said  period,  with  a  fifth 
part  more  of  liquidate  penalty  for  each  year's 
failure;  and  also  to  free  and  relieve  the 
«aid  A  B  of  the  feu-duty  of  L,  iSterling, 

to  for  th^  said  subjects,  and  of  the  cess^ 

and  all  other  public  burdens  imposed,  or  to  be 
imposed  on  the  said  subjects,  during  the  period 
i)£  this  tack  ;  and  to  report  discharges  thereof 
yearly,  alongst  with  the  payment  of  the  said 
^ck-duty;  declaring,  that  the  first  term's  cess, 
for  which  the  s^d  company  shall  be  liable^  falls 
^ue  on  the  of  .    And  in  regard 

that  the  house  and  offices  are  not  at  present  in 
fHifficient  repair,  and  that  it  will  require  a  con- 
siderable sum  to  make  them  so,  thereforEj» 
the  said  company  agree  to  advance  for  the  said 
repairs,  the  sum  of  L.  Sterling,  whicl^ 
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tsium  of  L.  Sterling,  but  without  any  in- 

Merest,  the  said  A  3  declares  them  entitled  tQ 
retain  out  of  the  first  of  the  said  tack-duty; 
AND  in  case  a  further  sum  shall  be  necessary 
ibr  the  repairs  of  the  said  subjects,  the  said 
A  B  obliges  himself  to  advance  and  pay  to  the 
fiaid  company,  to  the  extent,  and  not  exceeding 
the  sum  of  L.  Sterling,  declaring,  that 

the  company  may  call  for  more  or  less  of  the 
said  sum  of  L.  Sterling,  at  their  pleasure, 

provided  they  make  the  last  call  before  Whit- 
rsunday  ;  and  whatever  part  of  the  said 

Lr.  Sterling  shall  have  been  employed  in  re- 
pairing the  said  subjects,  the  said  C  D  and  E  F 
BIND  and  OBLIGE  themselves,  and  the  company 
of  C  D  and  company,  in  manner  foresaid,  to 
pay  yearly  to  the  said  A  B,  in  name  of  further 
tack-duty,  seven  and  a  half  per  cent,  thereof, 
beginning  the  first  payment  of  such  additional 
tack-duty,  at  the  first  Whitsunday  after  the  ad- 
vance shall  have  been  made,  continuing  such 
payment  yearly,  at  Whitsunday  thereafter,  du- 
ring the  continuance  of  this  lease ;  and  in 
RESPECT  of  so  large  a  sum  being  laid  out  in  the 
repairs  of  the  said  subjects,  it  is  hereby  de- 
clared, that  the  company  are  to  have  no  fur- 
ther claim  for  ordinary  repairs  during  the  cur- 
rency of  this  lease,  and  that  they  are  to  leave 
the  roof  and  windows  water  tight  at  their  re- 
moval :  And  further,  in  regard  that  the  cpm- 
,^odities  ^n  which  the  said  company  meai^  to 
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deal,  are  of  a  combustible  nature, .  whidi  en^ 
poses  the  said  subjects  to  a  loss  by  fire,  there- 
fore the  said  C  D  and  £  F  and  company,  bin^ 
themselves,  in  manner  foresaid,  to  insure  the 
said  house  and  offices,  for  behoof  of  the  sai^ 
A  B  and  his  foresaids,  in  the  insurance 

office,  at  the  value  of  L.  Sterling,  and  to 

pay  the  premium  yearly,  during  the  Qurrency 
of  this  tack ;  and  lastly,  the  said  partners 
and  company  become  bound  in  manner  fore- 
said, that  the  said  company  shall  flit  and  re- 
move from  the  possession  of  the  said  house, 
offices,  and  garden,  at  the  expiration  of  this 
present  tack,  without  any  warning  or  process 
of  removing  for  that  effect ;  and  at  their  re- 
moval, to  deliver  all  the  keys  of  the  rooms  and 
lock-fast  places  to  the  said  A  B,  or  his  fore- 
saids, and  to  prevent,  to  the  utmost  of  their 
power,  any  hurt  or  damage  to  the  boxing,  finish- 
ing, floors,  doors,  or  windows,  in  the  said 
house,  at  the  time  of  flitting,  as  well  as  previ- 
ous thereto ;  and  both  parties  oblige  them- 
selves to  perform  the  premises  to  each  other, 
under  the  penalty  of  L.  Sterliug,  to  be  paid 
by  the  party  failing  to  the  party  performing,  qr 
willing  to  perform  his  part  thereof,  and  tha^t 
over  and  above  performance  j  andi  they  con- 
sent to  the  REGISTRATION  hercof  in  the  books 
of  Council  and  Session,  or  other  judges'  books 
competent,  that  letters  of  homing,  on  six  days* 
^hfirge,  and  all  other  execution  necessary,  may 
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follow  on  a-  decree  to  be  interponed  hereto,  ia 
common  form ;  and  for  that  purpose  they  con-, 
fttitute  their  Procurators,  ke.    Jn  mUt 

ness  whereof  y  8^c^ 


4.  Ijease  of  a  Shop. 

It  is  CONTRACTED,  and  agreed  upon,  between 
the  parties  following,  viz.  A  B,  heritable  pro* 
prietor  of  the  subject  hereby  set,  on  the  one 
ipj^RT,  and  C  D  on  the  other  part,  in  man^ 
ner  following :  That  is  to  say,  the  said  A  B 
has  SET,  and  for  the  tack-duty  after  specified 
SETS,  to  the  said  C  D  and  his  heirs,  all  and 
whole  that  shop,  lying,  &c.  and  that  for  the 
space  of  nineteen  years  from  and  after  the 
term  of  Whitsunday  next,  which  is  hereby  de- 
clared to  be  the  term  of  his  entry  thereto ; 
WHICH  TACK  the  said  A  B  binds  and  obliges 
him,  his  heirs  and  successors,  to  warrant  to 
the  said  C  D,  at  all  hands,  and  against  all 
deadly.  For  which  causes,  and  on  the  o^ 
ther-part,  the  said  C  D  binds  and  obliges 
himself,  his  heirs,  executors,  and  successors  < 
whomsoever,  to  pay  to  the  said  A  B,  his  heirs 
and  assignees,  the  sum  of  L.  Sterling  of 

fiENT,  at  two  terms  in  the  year,  Martinmas 
and  Whitsunday,  by  equal  portions,  beginning 
the  first  term's  payment  thereof  at  the  term  of 
^artinmas  neyt,  for  the  half  year  preceding. 
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and  the  next .  term's  payment  at  the  Whitsuiu 
day  thereafter,  and  so  forth  termly  thereafter, 
during  the  continuance  of  this  tack ;  with  a 
fiftli  part  more  of  each  term's  rent  of  pepalty 
in  case  of  failure,  and  interest  of  the  said 
tack-duty,  from  and  after  the  respective  terms 
of  payment,  during  the  not-payment  thereof. 
Provided  always,  and  it  is  hereby  expressly 
PROVIDED  and  declared,  that  the  said  parties 
shall  have  full  power  and  liberty  to  quit  and 
relinquish  this  present  tack,  at  the  end  of  each 
seven  years  from  the  commencement  thereof^ 
on  lawful  premonition  by  llie  party  desirous 
of  quitting  the  lease,  to  the  other,  four  months 
{Mreceding  the  expiration  of  each  seventh  year. 
And  further,  it  is  hereby  agreed,  that  the 
said  A  B  shall  not  be  liable  for  any  repairs  that 
may  be  necessary  on  the  said  shop,  the  said  C 
D  and  his  foresaids  being  bound,  as  he  hereby 
obliges  himself  and  his  foresaids,  to  perform 
all  the  necessary  repairs  on  his  own  expense 
and  to  keep  and  leave  it  in  proper  tenantable 
condition.  And  both  parties  bind  them* 
selves,  and  their  foresaids,  to  implement^  &c* 
•  (in  cammmfarm.) 


5.  Lease  qf  c  Fishing. 

It  is  CONTRACTED  and  acreed  upon  between 
the  parties  following,  viz.  the  Right  Honour* 
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able  A,  Earl  of  B,  heritable  proprietor  of  the 
ealmon  fishing  after  mentioned,  on  the  one 
Part,  and  C  t)  and  E  F,  both  merchants  in 
G,  on  the  other  part,  in  manner  following: 
That  is  to  say,  the  said  A,  Earl  of  B,  has 
Set,  and  by  theste  presents  sfcTS,  and  in  tack 
and  assedation  lets  to  the  said  C  D  and  E 
F,  equally  between  them,  and  their  heirs  and 
assignees,  the  salmon  fishing  on  the  river 
of  ,  belonging  to  the  said  Earl  of  B, 

commonly  known  by  the  names — {here  thejish^ 
ing  is  more  particularly  described) — as  last  pos- 
sessed by  his  Lordship,  and  exercised  and  used 
by  his  servants,  together  with  the  vats  and 
whole  fishing  tackle  and  utensils  belonging  to 
the  said  Earl,  and  presently  used  in  carrying  / 
on  the  said  fishing,  agreeably  to  an  inventory 
thereof,  subscribed  by  both  parties  as  relative 
thiereto ;  in  which  invientory,  the  said  articles 
are  valued  at  the  sum  of  L.  Sterling: 

Together  also  with  all  the  privileges  and 
conveniences  belonging  to  the  said  salmon  fish- 
ing, AND  THAT  for  the  full  period  of 
years  from  and  after  the  day  of  , 

which  is  hereby  declared  to  be  the  term  of  the 
said  C  D  and  E  F's  entry  to  the  said  fishing, 
and  so  forth  to  continue  till  the  dav  of  t 

,  which  completes  the  said  period  of  1 

.    With  this  provision  always,  as 
it  is  hereby  specially  provided  and  declared,  I 

that  in  case  the  said  Earl  of  B,  or  his  heirs  ' 
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and  successors,  shall  excamb  or  sell  the  salmoii 
fishing  hereby  set  to  L  M,  it  shall  be  in  the 
power  of  the  said  Earl  and  his  foresaids,  to 
to  put  the  said  L  M  in  possession  thereof,  by 
removing  the  said  tacksmen  therefrom,  at  the 
end  of  the  first  five  or  nine  years  from  the  com- 
mencement  of  the  said  tack,  the  said  Earl  and 
his  foresaids  being  always  obliged  to  intimate, 
under  form  of  instrument,  his  intention  so  to 
do,  one  year  preceding  the  time  at  which  they 
are  to  remove  j  which  tack,  under  the  con- 
dition foresaid,  the  said  Earl  binds  and  obliges 
him  and  his  foi^esaids  to  warrant  to  the  said 
C  D  and  E  F,  and  their  foresaids,  at  all  handi^ 
and  against  all  deadly,  as  law  will.  Fo|l 
WHICH  CAUSES,  and  on  the  other  part,  thp 
said  C  D  and  E  F  bind  and  oblige  themselves, 
jointly  and  severally,  their  heirs,  executors  and 
successors,  to  content  and  pay  to  the  said  A 
Earl  of  B,  his  heirs  or  assignees^  or  to  his  faq^ 
tors  and  chamberlain3  for  his  behoof^  within 
the  city  of  ,  the  sum  of  L.  Ster- 

ling, and  that  $it  the  term  of  Candlemas  year- 
ly, during  the  subsistence  of  the  said  tack,  in 
name  of  TACK-duty  for  the  said  Ashing;  be- 
ginning the  first  year's  payment  of  the  said 
tack-duty,  at  the  term  of  Candlemas  next 
,  for  the  year's  fishing  or  tack-duty  be- 
twixt the  day  of  ,  and  the 
day  of  ,  with  a  fifth  part  of  each  year^3 
tack-duty  of  penalty  in  case  of  failure,  and  tl^a 
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legal  interest  of  the  said  tack^duty  from  the  said 
term  of  payment,  during  the  not-pay ment  there- 
of. As  ALSO,  they  bind  and  oblige  them- 
selves and  their  foresaids,  jointly  and  severally, 
to  deliver  up  the  whole  vats  and  other  fishing 
trickle  and  utensils,  conform  to  the  foresaid 
inventory,  and  which,  at  the  removal  of  the 
said  tacksmen,  shall  be  valued  and  appretiat- 
ed  by  two  persons  to  be  mutually  chosen 
by  the  said  parties;  and,  in  case  the  value 
to  be  fixed  by  them  shall  fall  short  of  the 
foresaid  siim  of  L.  Sterling  (the  present 

appreciated  value  of  the  said  articles),  the  said 
tacksmen  shall  be  bound  to  make  up  the  defi- 
ciency to  the  said  Earl  and  his  foresaids ;  and 
in  case  the  said  value  to  be  so  fixed  shall  exceed 
the  said  sum  of  L.  Sterling,  the  said  Earl, 

and  his  foresaids,  shall  be  obliged  to  pay  the 
surplus  or  excess  to  the  said  tacksmen  and  their 
foresaids.  *  And  it  is  hereby  agreed,  that  it 
shall  be  lawful  to  the  said  C  D  and  E  F,  and 
their  foresaids,  to  renounce  and  give  up  the 
said  tack,  at  the  end  of  the  first  nine  years  from 
the  commencement  hereof,  upon  their  intimat- 
ing, under  form  of  instrument,  to  the  said  Earl 
and  his  foresaids,  that  they  mean  so  to  do,  one 


*  Salmon  fishings  are  sometimes  greatly  injured  by  the 
tacksmen  continuing  to  fish  after  the  day  appointed  for 
closing  the  fishing  for  the  season.  It  might  be  proper  to 
fn^ert  a  clause,  expressly  prohibiting  such  an  abuse. 
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year  ]M*eceding  the  term  at  w^ich  they  are  t$ 
remove :  and  it  is  hereby  declared,  that  i^ 
two  year's  tack-duty  shall  run  into  the  third 
unpai^»  this  tack  shall  be  void  and  null  ^  aU 
intents  and  purposes.  And  the  said  C  D  and 
E  F  OBLIGE  themselves  and  their  fore^ai^s,  (if 
the  tSLck  shall  not  have  been  previously  termi- 
iiated  in  manner  foresaid),  to  flit  and  remove 
themselves  from  the  said  fishing,  at  the  e^ifa*^ 
tion  of  the  said  years,  without  any  yfam^ 

ing  or  process  of  removing  to  be  used  against 
them  for  that  purpose.  And  both  parties 
OBLIGE  them  and  their  foresaids,  to  implem £Nt 
thejr  part  of  the  premises  respectively,  under 
the  penalty  of  L.  Sterling,  to  be  paid  by 

the  party  failing  to  the  party  performing,  or 
willing  to  perform,  besides  performance  i  and 
they  CONSENT  to  the  registration'  hereof  in 
the  books  of  Council  and  Session,  or  others 
competent,  that  letters  of  homing,  on  six  days' 
charge,  and  all  other  execution  necessary,  may 
pass,  on  a  decree  to  follow  hereon,  in  commbn 
form ;  and  for  that  purpose  they  coNSTituTE 

their  procurators,  &c«     In  mtnes^ 


6.  Lease  of  a  MUL 

It  is  CONTRACTED,  AGREED,  and  ENDED,  be* 

twixt  A  B  Esq.  of  ,  heritable  proprietor  of 
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the  mill  after  mentioned,  on  the  one  part,  and 
C  D  ON. THE  OTHER  PART,  as  foUows,  viz.  the. 
fiaid  A  B  hereby  sets,  and  i^  tack  and  asseda^ 
f  ioB  lets  to  the  said  C  D  and  his  heirs  and  suc- 
cessors, secluding  assignees  and  subtenants,  un«- 
less  consented  to  by  the  said  A  B,  or  his  heirs 
or  successors,  by  a  ivxiting  under  their  hand, 
ALL  and  WHOLE  that  corn  null,  called  the  , 
:with  the  naiUer's  house,  kilns,  c^un-head  and 
lead^  with  the  astricted  multures,  sequels,  and 
services  thereto  belonging,  as  the  same  were 
lately  possessed  by  E  F,  tenant  thereof,  and 
presently  by  the  said  C  D  and  his  servants,  ly- 
ing in  the  barony  of  parish  of  t 
and  county  of  ;  and  that  for  the  pe- 
riod of  nineteen  years  from  and  after  his  entry 
thereto,  which  is  hereby  declared  to  be  at  the 
term  of  Whitsunday  next,  and  from  thenceforth 
to  be  peaceably  possessed  by  him  and  his  fore- 
saids during  the  time  above  specified*  Which 
tack  the  said  A  B  b^nds  and  obliges  him,  hi9 
heirs  and  successors,  to  warrant  at  all  hands, 
and  against  all  deadly,  excepting  the  payment 
and  performance  of  the  astricted  multures,  se- 
quels, and  services,  which  he  obliges  him,  and 
his  foresaids,  to  warrant  from  fact  and  deed  on- 
ly.  And,  for  enforcing  the  due  payment  and 
performance  thereof,  the  said  C  D  shall  be  at 
liberty  to  prosecute,  either  in  his  own  name,  or 
in  the  name  of  the  said  A  B,  or  both,  as  he  shall 
think  proper.     For  which  causes,  and  on  the 
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bTHER  PART,  the  said  C  D  hereby  binds  an4 
OBLIGES  him,  his  heirs,  executors,  and  success 
8ors  whatsoever,  to  deliver  or  pay  to  the  said 
A  B,  and  his  foresaids,  bolls  of  good  oat^ 

'  meal,  betwixt  Candlemas  and  Whitsunday  year^ 
^  ly,  or  the  value  thereof  at  the  flar  prices,  and 
.also  good  kain  hens,  betwixt  Candle- 

mas and  Whitsunday  yearly,  or  for  each 

kain  hen,  both  in  the  said  A  B's  option ;  be- 
ginning the  first  yearns  delivery  or  payment 
betwixt  Candlemas  and  Whitsunday,  both  in 
the  year  ,  and  that  for  the  first  year's 

rent,  ending  at  the  said  term  of  Whitsunday, 
and  so  forth  yearly  thereafter,  during  the  con- 
tinuance of  this  tack.  And  the  said  C  D  binds 
him  and  his  foresaids  to  deliver  the  said  meal 
yearly  at  the  house  of  ,  or  at  any  other 

place  not  further  distant  than  ten  measured 
miles  from  the  said  mill.  Further,  the  said 
C  D  hereby  accepts  of  the  said  mill,  mill-graith, 
house,  kilns,  dam-head  and  lead,  as  in  suflBcient 
going  and  tenantable  repair,  and  obliges  him, 
and  his  foresaids,  to  maintain  them  in  the  like 
repair  during  this  tack,  and  to  leave  them  so  at 
his  or  their  removal,  and  to  flit  and  remove 
themselves,  family,  servants,  goods  and  gear, 
forth  and  from  the  subjects  hereby  let,  -  at  the 
expiration  of  this'  tack,  without  any  previous 
warning,  or  process  of  law  for  that  effect.    And 

LASTLY,    BOTH  PARTIES  BIND   and  OBLIGE  thcm- 

selves,  and  their  foresaids,  to  fulfil  and.  imple- 
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taflteot  td  each  other  their  respective  parts  of  the 
premisasy  under  the  penalty  of  L.  Sterlings 

over  and  above  performance.  And  they  con-. 
isENT  to  the  REGISTRATION  hcrcof  in  the  books 
ef  Council  and  Session,  or  other  Judges'  bdoks 
competent^  therein  to  remain  for  preservation^ 
and  that  letters  of  horning,  on  six  days'  charge» 
may  pass,  on  a  decree  to  be  interponed  hereto 
in  due  form;  ^nd  thiereto  they  constitute 
,  their  procurators,  &Ci     In  wiTNEsii 

WHEREbF,   &e» 

7.  Tack  of  ^einJls. 

l^he  teinds  In  the  hands  of  the  Crown  art 
gtv^n  out  in  leasfe  by  the  Barons  of  Exchequer, 
Who  ate  directed,  by  the  instrUctibhs  irom  his 
Majesty-^ 

'        '  '      A'  '       X 

*  To  make  leases,  Jn  the  usual  form,  of  all  such 

*  tithes  or  teinds  as  are  in  his  Majesty*s  hand  or 

*  disposition,  to  such  jpersoh  or  persons  ias  they 

*  shall  think  proper:  Andfortheadvancemeiitof 

*  his  Majesty*^  revenue,  arid  for  the  eilcourage- 

*  ment  of  thfe  fbrmer  tenants  to  coirie  into  such 

*  renewals,  the  Barons,  or  any  three  of  their 
<  number^  are  authorizedi.  and  empowered  to 

*  grant  such  leases,  at  a  fine  or  c<»nposition  of 

*  three  years'  value,  which  the  Barons  are  to 

*  cause  be  paid  in  to  the  Receiverrgeneral  of 

VQlir  Ui  F  f  .      . 


*5(l  PROCEDURE  IN  0»TAININa 

♦  his  Majesty's  land-rtnts  md  revenues  in  Scot- 

♦  land,  for  his  Majesty's  use,  before  any  such 

♦  lease  be  passed.  * 

^    The  Barons,  in  exercising  dug  power,  {nre^ 
fer  the  heritor  of  the  l^ads,  on  hi»  application* 
The  composition  payable  for  the  lease  is  struck 
by  the  solicitor  of  tith^,  who^  if  there  be  a  va- 
luation of  the  teinds,  takes  that  valuation  as  the 
rule,  deducting  therefrcxn  the  stipend  payable 
to  the  minister,  and  the  rent  payable  to  the  col- 
lector of  the  bishops'  rents.     But,  if  there  be 
no  valuation,  it  then  becomes  necessary  to  sa- 
tisfy the  solicitor  of  tithes  of  the  amount  of  the 
rents  of  the  lands,  and  of  the  artides  of  deduc* 
tion,  (see  ist  edit  voL  l.  331 ;  2d  edit  352 ; 
and  3d  edit  388.)     The  value  of  the  teinds  is 
ascertained  in  the  same  mwner,  as  in  a  prpcess 
of  valuation,  though  perhaps  a  little  more  fe- 
yourably  for  the  projnietor.     The  value  of  the 
teinds  being  in  diis  way  ascertained,  that  is,  ei- 
ther by  a  decree  of  valuation,  or  Uy  the  inves- 
tigation of  the  solicitor  of  tithes,  the  composi* 
don  at  the  rate  of  thre^  years'  value  is  struck 
by  the  solicitor ;  a&d  the  signature  being  pre-* 
pared,  he  ^iAyjoins  a  certificate  of  ibfi  compo- 
sition, which  must  be  paid  into  the  Receiver- 
general's  office,  and  a  receipt  produced  to  the 
Barons  before  the  signature  be  passed. 


■.  IM,     '     ' 
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This  signature  is  enrolled ;  *  and  bdii\g  mark* 
fed  and  certified  iti  the  mdnner  I  have  mention^ 
ed,  the  passing  of  it  is  a  matter  alcdost  6(  coiirse. 
The  Baron,  in  feviisiilg  it,  cbmpates  thie  signa-* 
ture  with  the  terms  of  the  old  lease,  where  there 
has  been  one;  if  there  haS  been  no  former  leasee 
the  fact  is  certiiBed  by  the  solicitor;  The  £otta 
iof  thie  ^gnature  follows; 


<-. 


Signature  vf  a  Tack  qf  Teinds. 

6£6r€i£  R;  [^Marked  l^  the  CashetJ] 

OoR  Sovereign  Lord,  with  advicie  aiid  con^ 
sent  of  Ai  Esq;,  Lord  Chief  Baron  of  his  Ma- 
jesty's Court  of  Exchequer,  in  that  part  of 
&reat  Britain  called  Scotlaiid,  1^,  C,  D,  and  B 
Esquires,  remanent  Barons  of  ht6  Majesty^^ 
idd  Court  of  Exchequer,  ordaiks  A  letter  of 
tadc  to  be  inadd  and  pajssed  under  the  Privy 
JSeal  of  Scotland,  setting,  and  in  tack  mi 
aiitedation  letting,  likeas  his  Msgesty  hereby 
SET&,  and  with  advice  and  consent  ^otesaid^ 
for  the  yearly  tack-duty  after-mentloned^   in 


>•   T    I 


*  For  thte  purpOBe  a  menaorandam  is  made  out,  and  given 
into  Ezchequ^  containing  the  names  of  the  landsi  ^e  teinds 
of  which  are  to  be  gi^en  in  lease ;  the  parish  and  cpi£Qty  in 
which  they  lie ;  and  the  natne  of  the  petnon  to  whom  dMi 
lease  is  to  be  ghren; 

tf  2 


♦W  SIGNATURE  OF 

tack  and  assedatibn  lets,  to  his  Majesty'scoi*^ 
viTEf  L  M^  his  heirs  and  assignees  whomso- 
ever, ALL  and  WHOLE  the  teinds,  parsonage 
and  vicarage,  of  his  lands  of  ,  with  the 

pertinents  thereof,,  lying  within  the  parish  of 
,  and  sheriffdom  of  ,  with  the 

whole  emoluments,  profits,  customs,  and*  ca- 
sualties pertaining,  or  that  may  be  known  M 
pertain  to  the  said  teinds  ;  which  teinds  per- 
tained, before  to  the  bishop  of  ,  and  are 
now  in  his  Majesty's  hands,  and  at  his  royal 
gifl  and  disposal,  by  the  laws  and  acts  of  Par- 
liament, abolishing  Episcopacy  in  Scotland,  and 
through  the  expiration  of  the  former  tacks,  aend 
that  for  alf  the  space  and  years  of  years 
ilext  and  immediately  following  the  •  entry  of 
the  said  L  M  diereto;  which  is  hereby  declar- 
ed to  commence  at  the  term  of  '  next  to 
cojne,.  in  l4ie  present  year,  and  from^  thence- 
forth to  be  peaceably  possessed  and  enjoyed 
during  the*  said  period  by  the  said*  L  M,  and 
his^  foresaids,  or  his  tenants  or  subtenants^  or 
other^r  in  his  name ;  with  full^  power  to  the 
«aid  L  M  and  his  foresaids,  to  lead,  collect^ 
uplift,  ingather,  and  receive  the  said  teinds 
and  casualties  thereof,  from  the  possessors  of 
the  same,  and  dispose  thereof  at  their  plea- 
;5ure,  during  the  said*  period  of  '  yeari^ 
.complete  J  and,  if  need  be,  to  pursue  therefor 
before  any  Judges  competent,  and  to  raise  and 
execute  inhibitions, .  and  pursue  for  spuilzie 
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t'herecff,  and  of  wrongous  intromission  there- 
•'with,  as  accords ;  decrees  thereon  to  recover ; 
und  to  do  every  other  thing  necessary  for  mak-> 
ing  the  «aid  teinds,  and  whole  pjofits^thereof 
effectual  to  them,  which  his  Majesty  might 
Aiave  done  himself,  iiefore  granting  o£  these 
{)resents.  Paying  yearly  the  said  L  Manl 
-his  foresaids,  to  his  Majesty  and  his  Royal  suc- 
cessors, or  to  the  collectors  of  the  bishops* 
Tents,  for  the  said  teinds,  parsonage  and  vic- 
carage,  •  ctf  the  *said  lands  -  of  ,  and  whole 

profits  thereof,  the  sum  of  L.  Sterling, 

at  the  term  of  yearly,  in  *name  of  teind 

tack-duty,  and  beginning  the  first  yeai^'s  pay- 
ment thereof  at  the  term  of  ,  for  the 
«aid  crop  and  year  of  God            , .  and  so  forth 
.yearly  thereafter^  during  fehe  said  whole  jperiod 
of          .   years;   akd  also  preetng  and  r£- 
JLiEViNfi. his  Majesty,  and  his  foresaids,  of  the 
jBtipend  payable  to  the  minister  of  ,  al- 
ready allocated,  or  which  may  be  allocated  out 
of  the  said  teinds,  and  of  aill  taxations  impos- 
led,  or  to  be  imposed  upon  the  same,  during 
the  said  space ;  and  these  for  all  other  bur^ 
dens  which -can  ^nj'^ wise  be  demanded  forth  of 
rthe   said  teinds,   during  the  period  foresaid. 
And  it  is  .hereby  provided  and  decLiAked, 
:^nd  the  said  L  M,  by  his  acceptance  hereof 
AGREES,  that  in  case  any  augmentation  of  the 
isaid  stipends  shall  be  obtained,  the  same  shall 
^e  no  cause,  nor  shall  it  be  used  for  obtaining 


4M  SIGH ATVRI  OF  A  TACK9  &C. 

my  prorogatHm  of  this  tack  for  my  ye^rs  after 
the  expiration  of  the  samet  in  rogazd  the  said 
X'  M  has  himself  undertaken  to  relieve  his  Ma^ 
jesty»  md  his  Royal  successor^  of  all  minis- 
ters' stipends  and  augmentations,  in  manner 
foresaid*  And  his  Majesty  ordains  the  said 
letter  of  tack  to  be  extended  in  ami^e  form. 
Given  at  Edinburgh,  the  4^y  of  • 

(This  signature  t$  dgne^  bjf  three  Barons  at 
bast;  and  the  certificate  qf  Uie  composition  hy  the 
Sottcitar  qf  Tif&ies  ;  and  the  receipt  hy  (ke  Meceiv^ 
pT'Gemral^  is  entered  on  the  foot  (^  the  signature^ 
b^bre  presenting  it*} 

When  this  signature  has  been  passed  by 
die  Barons,  it  is  stamped  by  the  keeper  of  thQ 
cashet,  and  recorded  in  Exchequer;  it  then 
goes  to  the  writer  to  the  Privy  Seal,  who  writes 
out  the  tack,  and  records  it  in  the  Privy  Seal 
register ;  after  which  it  is  sent  to  the  keeper, 
who  appends  the  seal,  and  keeps  the  signature 
as  his  tvarrant. 

|t  sometimes  happens  that  a  lesser  proprie* 
tar,  in  order  to  saye  expense,  consents  that  his 
teinds  shall  be  included  in  a  lease  of  the  teinds 
of  a  greater  proprietor.  The  lesser  proprie^ 
tor  then  receives  a  tack  of  his  teinds  fix)m 
the  Crown  tenant,  which  will  be  in  thisi 
form* 


iroSTACK  €ir  TIWD*  *5i 


Sidbset  ly  the  Tenant  under  the  Crawp. 

It  .13  coNTiKiiCTfD  asd  AGR££D,  betwixt  A  B. 
£sq.  on  the  one  part,  aud  C  D  £sq«  on  the  a-: 
ther  party  in  manner  following:'  That  is  to 
sav,  the  said  A  B|  as  havi«^  riight  by  tack  from- 
the  Crown  to  the  tithes  of  tii^  lands  ^ter  men-- 
tioned,  dated  >  and  seale4  the  » 

liAs  ixr^  and,  l^x  these  pii^s^nts,  for  payment 
of  thq  tack-duty,  asad  performance  of  the  oth^ 
prestations  after  specified,:  subsets  to  the  said 
C  D,  and  his  heirs  and  assignees,  the  teindsj^ 
parsonage  and  yicarage*  of  all  and' whole  the 
lands  of  ,  belonging  to  him,  lying  in' 

the  parish  of  ^  and  ^ire  of  ;  to* 

gether  with  tlie  emoluments,  customs,  and  ca« 
sualties  pertaining,  or  that  may  be  known  tp 
pertain,  to  the  said  tithes,  parsonage  and  vicar-, 
age ;  and  that  for  all  the  years  and  space  of 
years  n^xt  and  immediately  following 
the  said:  C  I>*s  entry  thereto,  which  is  hereby 
declared  to  have  been  at  the  terin  of 
for  the  crop,  and  year  .  >  and  from  thence* 

forth  to  be  peaceably  possessed  and  enjoyed 
by  him  and  his  foresaids  for  the  said  peiiod* 
And  which  tack  above  written,  the  said  A  B 
BINDS  and  OBX.XOBS  himself,  and  his  heirs  and 
suf;Qessors  w;homsoever,  to  warrant  fj^om  his 
^lyn  j)rpper  acts  aud  d^eds:  Anp  as  the  said 
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C  D  has  reimbursed  the  said  A  B  of  the  com« 
position  paid  to  the  Crown  for  the  tack  of  the 
said  tithes,  and  his  proportion  of  the  expense 
of  expeding  the  same ;  therefore  the  said 
A  B  not  only  discharges  the  said  C  Dof  the 
said  composition  and  expense,  but  also  here- 
by assigns  to  him  and  his  foresaids  the  foresaid 
tack  from  the  Crown,  with  the  whole  benefit 
thence  arising,  in  so  far  as  reslpects  the  tithes 
of  the  said  lands  of  ,  and  which  were 

included  in  the  said  A  B'^s  tack  from  the  Crown, 
at  the  request  of  the  said  C  D,  in  order  to  save 
the  expense  of  expeding  a  tack  thereof.  For 
WHICH  CAUSES,  and  on  the  other  part,  the 
said  C  D  hereby  binds  and  obliges  himself, 
his  heirs,  executors,  and  successors  whomso* 
ever,  to  pay  yearly  to  hia  Majesty,  and  his 
Royal  successors,  out  of  the  said  teinds  of  the 
said  lands  of  ,  the  sum  of  L.  Ster- 

ling,  being  the  proportion   corresponding  to 
tbcrte  lands,  of  the  yearly  tack-duty  of  L. 
pliable  by  the  form^  lease  of  the  teinds  of^ 
these  lands,  and  certain  others  therein  men-- 
tioned.     As  also  to  pay  to  the  minister  of  the 
parish  of  ,  and  his  successors  in  office, 

the  stipends  already  allocated  to  them  out  of 
the  tithes  of  the  said  lands  of  ,  and  to 

RELIEVE  the  said  A  B  and  his  foresaids  of  the 
said  stipends  and  future  augmentations  thereof^ 
and  of  all  annuities,  taxations,  and  other  pub-- 
lie  burdens,  imposed,  or  to  be  imposed,  upon 


BT  tHE  CROWK  TRNAKT.  ifff  > 

the  said  teincU.      And  both  parties  obligb 
themselves  to  fulfij.  and  pertorm  their  rei 
spective  parts  of  the  premises  to  each  other, . 
under  the  peoaity  of  L.  Sterling,  over 

and  above  performance*  Ai^p  they  cohsbnt 
to  the  REGISTRATION  hereof  in  the  books  of 
Council  and  Session,  or  other  Judges'  books 
competent,  l^t  letters  of  hotning  on  six  days' 
charge,  and  all  other  execution,  may  pass  up-r 
on  a  dewee  to  be  interponed  hereto,  in  com« 
mon  form ;  and,  for  that  purpose,  they  con-t 
sTiTUTE  their  procnratoi^  &c.    In 

Wltk-ESS  WHBREOF,   &C. 

•  *  \ 

When  the  lease  is  granted  by  the  titular^  it 
is  in  this  form. 


Lease  hy  a  Titular. 

'     It  is  CONTRACTED,    AGREED  aU^  BIIDSl»,  be« 

twixt  the  parties  following,  viz.  A  B,  titohr 
of  the  teinds  after  spedied,  on  the  one  part, 
and  CD  on  the  other  part,  in  manner  txk^ 
lowing:  That  t%  to  say,  tiie  said  A  B  has 
SET,  and  for  the  yearly  rent  and  taekiduty  un-. 
der  written,  sets,  and  in  tadk  stnd  assedatson. 
LETS,  to  t^e  said  C  D,  his  heirs  and  assignees^ 
the  teinds,  parscmage  and  vicarage,  of  all  and 
wHOLfe: — {Here  describe  the  kmdsy-^i^ith  the 
frhole  fruits,  profits^  emduments  and  -  duties 
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lor  •etxtolumeiits  beloii^fig  to  the  said  Chapd 
Royal,  deanry,  wbdeanfy,  and  other-offices  a* 
iK>ve  m^itioned^  and  ibr  midh  space  and  time 
as  they  should  think  fit,  not  eocceeding  nineteen 
years,  as  the  said  gift,  of  date  foresaid,  more 
fully  bears:  Now,  for  and  in  consideration 
of  the  sum  of  L.  Sterling,  paid  by  the  said 
D  in  name  of  grassum,  and  for  the  tack-duty 
under  written,  the  said  A,  B,  and  C,  do  by  these 
presents  set,  and  in  tack  and  assedatioh  i^t, 
to  the  said  D,  his  heirs  and  succ^sfors,  in  th^ 
teinds  aftermentioned,  all  and  sundry  the 
teind-sh£:av£s,  and  other  tbikds,  great  and 
small,  parson^e  and  vicarage,  of  all  and 
WHOLE  the  knds<of  ,  lying  in  ^  and 

tii^t  for.  all  the  years,  days,  <and  space  of  nine- 
teen years  next  and  inxmediat^ly  followiBg 
the  entry  of  D  thereto,  in  virtue  hereof,  whic^ 
is  hereby  declared  to  be  at  the  term  of  Whit*' 
•unday  next  to  >come,  and  so  forth  to  ccmtinue 
and  endure  to  be  peaceafafy  enjoyed  and  dis*^ 
posed  upon,  by  the  said  D  and  his  foresaids^ 
during  the  continuance  of  the  ttid  tack;  whicii 
the  said  A^  B*  and  C  bind  and  osuge  themselves 
to  warrant  to  be  good,  valid,  and  sufficient 
to  the  said  D  and  his  lbresaid%  irom^tbeir  own 
proper  facts  and  dads^  done,  dr  to  be  done  in 
prejudice  herec^.'  For  which  causes,  and  on 
the.  OTHER  PART,  die  said  D  binds  and  obliges 
{limself,  his  heirs  and  successois  whomsoever, 
to  jpQdke  payment  to  the  said  A^  B,  and  C>  tl|^i# 
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factors,  and  others  in  their  name,  having  theis 
commission,  and  their,  successors  in  the  said 
gift,  within  the  town  of  Edinburgh^  of  the  sum 
of  L.  Sterling  of  tack-duty  for  the  teinds 

of  the  lands  above^written,  y^wly,  at  two  terms 
in  the  year,  viz.  Martinmas  and  Whitsunday, 
by  equal  portions,  beginning  the  first  term's 
payment  at  the  term  of  Martinmas  next  to 
come,  for  the  half-year  preceding,  and  so  forth 
yearly  thereafter,  at  the  terpis  foresaid^  by 
equal  portions,  during  thq  whole  years  of  this 
tack,  with  the  sum  of  L.  Sterling  of  li- 

quidate penalty,  for  each  term's  failure  of  the 
said  tack-duty,  over  and  above  the  same  ;  and 
ALSO  to  free  arid  relieve  the  said  A,  B,  and  C, 
and  their  foresaids^  frotat  Ml  payment  of  sti- 
pend to  the  minister  of  the  saidJparrisb,  and 
all  augmentatiot^  thereof,  land^  of  all  cesses^ 
iaxationa>  a^d  other  public  burdens  wbatssoever, 
imposed,  or  to  be  imposed,  on  the  teinds  pf 
the  said  lands,  and  others  foresaid,  and  of  the 
expense  of  upholding  and  repairing  the  kirk 
and  choir  of  the  said  parish,  and  of  furnishing 
communion  elements  thereto,  during  the  con- 
tinuance of  this  tack.  ,  And  both  parties 
BIND  and  OBLIGE  themselves,  their  heirs  ^  and 
successors,  to  implement  and  perform  their  re- 
spective parts  of  the ,  pi;emisfiS|  and  the  party 
failing  to  pay.  to  the  party  observing,  or  willing 
to  observe  the  same,  the  sum  of  L.  Ster- 

ling  of  liquidate  pen^ty„  over  and  above  per- 
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{Kursonage  and  vicarage  are  due^  and  to  which 
the  complainer  hae  right,  by  open  prodamation 
^  at  the  parish  church  door  of  ^  wd  other 

places  needful,  on  a  Sunday,  in  the  forenoon, 
immediately  before  or  after  Divine  service;  that 
THET,  nor  none  of  them,  presume  nor  take  up- 
on hand^  under  any  claim  or  pretext^  to  lead» 

*  intromit  with,  take  away,  or  dispose  upon  any 
of  the  teinds  of  the  foresaid  lands,  liable  in  pay^^ 
ment  of  teinds  to  the  complainer,  as  halving 
right  in  manner  foresaid,  this  instant  crop  and 
year  ,  without  tack,  Kcense,  or  tolerance 
of  the  complainer,  firct  had  and  obtained  there« 
to;  BUT,  on  the  contrary,  that  they  timeously^ 
and  before  any  such  leading  or  taking  away^ 
acquaint  the  complainer  thereof,  to  the  e£^t 
that  he,  by  himself,  his  factbrs,  subtenants,  and 

'  others  inhisname,and  having  power  and  warrant 
-  for  that  effect,  may  come  and  tpind  with  them^ 
cbnform  to  his  tights  and  iiifeflments  above  writ* 
ten,  in  all  points ;  and  that  they  remove  not 
their  corns  and  others  from  the  grounds  where 
the  same  grow,  but  satkr  them  to  remain  there* 
on,  and  permit  and  allow  the  complainer  and 
his  foresaids,  peaceably  to  collect  and  gather 

•  the  said  teinds,  and  use  and  dispose  thereof  at 
pleasure ;  certifying  them  that  do  in  the  con- 
trary, that  they  shall  be  held  and  reputed  to  be 
violent,  spuitziers  of -the  said  teinds,  and  made 
liaMe-lfierefof^  donforra  to  the  Jaws  of  the  king* 
dom  in  that  case  provided;  and  that  ye  use  the 
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%faole  remanent  order  against  them»  presoibed 
by  the  acts  of  Parliament  made  thereanebt* 
According  to  Justice  (becairiie  the  Lords 
have  seei  the  charier  and  sasine  ibove  min^ 
tioned),  as  ye  shall  ailswer  to  i^s  therettpon. 
Which  to  do  we  commit  to  you,  jointly  and  s^ 
Verally,  bur  full  poWer,  by  these  our  lettnrs^ 
delivering  tfa%m,  by  yout  duly  executed  and  in* 
dorsedt  again  to  the  bearer.  Oivxk  under  our« 
%igneU  at  EoiKBuituH^  the  day  of 

and  of  our  reign  the       yetev  1$ 

£X  0£iJB£RATIONf;  DOMtNORUM  CoMCXLm 

The  cotttequence  d£  libit  inhibitidn,  virhetk 
duly  ^xecuted^  h  to  piit  an  end  to  the  tacit  t&* 
Jk)cadoii,  and  to  make  the  person  possessing  the 
lands  liable  to  the  patron  pt  dtular ;  &tid  it  is 
by  a  suninions  of  spuiliie  dT  t^ds  that  ttiM 
p&soBL  in  right  of  the  teinds  obtsuns  ledresSb 


OcoRos  thethitil»  by  theOnciS  tofGcx^ 
United  Kingdon  of  Great  Britain  and  IrtUmd^ 
Uixkf^  DelbQ^iif  tih»  S^tibt  To  ^  mes? 

V^^rsol;  smth  OTtr  shepAan  that  p&rt»  jointly 
md  8eveniUy»  iq>eci«i]^  eopfttitnted>  gi:eetiBg:» 
yiuMAs  it  is  laiqpbly  meant  and  ll^^      u 

V9L,  Jh  #  • 
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by- our  lovite  A  B,  titular  of  the  parish  of  , 
and,  as  such,  proprietor  of  the  teinds  of  the 
^id  parish,  that  the  pursuer  having  raised 
letters  of  inhibition  at  his.  instance,  which 
are  dated  and  signeted  ,  he,  in' virtue 

thereof,  caused  L  M,  messenger,  passy  upon 
the  day  of  ,  being  Sunday,  to  the 

parish  church  of  ,  and,  at  the  great  door 

l^ereof,  inhibit  and  discharge  all  and  sundry 
the  possessors  of,  and  intromitters  with,  the 
teinds,  parsonage  and  vicarage,  lying  within  the 
said  parish,  that  neither  they,,  nor  any  of  them, 
(yrectly  or  indirectly,  under  any  colour  or  pre- 
text* should  presume  to  gather,  lead,  collect, 
intromit  with  or  take  away,  any  of  the  foresaid 
teinds,  without  tack,,  license,,  or  other  just  right 
thereto  j  and  certified  them  that  should  do  iii 
the  contrary,  and  contravene  the  said  letters  of 
inhibition;  that  they  should  be  liable  to  the 
pursuer  in  the  value  thereof,  as  the  said  letters 
of  inhibition,  and  executions  thereof,  more  ful- 
ly bear.  Notwithstanding  whereof,  the  teinds 
of  the  several  lands  in  the  said  parish  were  spuil- 
zied  and  taken  away  by  the  several  proprietors 
tyf:  the'  said  la^ds,  without  any  license  from 
ihe  pursuer,  ror-o^er  right  thereto*  And  al- 
rnovbn  the  saicT  pursuer  lias  often  desired  and 
Tcquired  the  heritors. and.  proprietors  (rf  the 
lands  after  miisntioned  respectively,  viz;-— (lVi/#e 
iin  -dfe  Mtmes  x>filie  proprietors*'  landsy^o  make 
payment  to  him  of  t4ie  value  of  the  -foresaid 


.* 
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teinds  intromitt^d  with  and  spuflzied  by  theitT, 
being  a  fifth  part  of  the  stock  and  teind  of  their 
i:e$pective  lands  abore  mentioned,  afl^r  ded^c^ 
tion  of  the  stipend  payable  to  the  minister^  and 
that  for  crop  and  year  ^  and  subsequent 

cf  ops  since  that  time }  yet  they  refus^j  at  least . 
delay,  so  to  do.  Therefore,  they  ocoht  and 
should  be  DECERNEp  and  ordained,  by  decree 
of  our  Lords  of  Council  and  Session,  td  itiake 
payment  to  the  pursUef  of  thfe  sums  of  mo- 
ney underwritten,  each  of  theni  few  his  own 
parti  as  the  yearly  value  of  the  teinds  spuiU 
zied,  vis;.— (Hi^e  mU  he  repeated  ^  nthties  ^ 
the  de^nders^  and  the  value  ^  their  teinds  respec^ 
&W/^)— «nd  of  the  said  respective  sums  for  <!rop 
and  y^ar  ,  ^nd  for  each  year  sinc^,  and 

the  same  for  each  year  in  time  coming;  and 
further,  each  of  tjk^  said  defenders  ought 
and  SHOULD  be  decerned  and  ordained,  to 
make  payment  to  the  pursuer  of  the  sum  of 
L.  Sterling,  as  the  violent  profits  ctf  the 

teinds  so  ^uikied  by  them,  and  of  L. 
Sterling  of  damages,  with  L«  Sterling,  <^ 

such  oilier  sum  as  our  said.  Lords  "Shall  noodify, 
as  the  expenses  of  this  process,  besides  the  ex- 
pense of  extracting  the  decree  to  follow  here- 
on, conform  to  the  laws  and  daily  practice  of 
Scotland,  used  and  observed  in  the  like  ca^^s, 
in  all  points. 
'  Oqr  will  is  HEfeEFoRE,  and  we  charge  you. 


fbat^  on  8%ht  iiereof,  ye  passi  aiidj  in  ^wr  name 
md  tu^horityt  lawfully  summok^  warn  ainl 
jCHAE^B  thci  said— (noffi^  the  dg/gyid(?iY)--HiefendU 
er^  persoaall;,  or  at  their  respective  dwelling*^ 
j^aees^  upon  twenty-one  and  dx  days  warning,, 
lor  first  and  seconddiet$,  to  eoMP£  ar  before  our 
^d  Lords  ^  Omneil  and  Session,  at  Edin-^ 
l^uigl^  or  w&ere  they  may  bfl^pen  to^  be  for 
the  timc^  the  and  days  of  ^ 

in  the  hour  «f  cause,  withconttnuattoK«f  days^ 
to  answer  at  the  instanoe  oi  the  piicauw,  in  ihe^ 
matter  above  libelled :  That  j^^to  sat,  to  hear 
and  see  the  premisaa  verified  and  proved,  and 
deoree  and  sentence  prooouneed  by  oiir  md 
liord%  c<»form  to  the  dbove  cMidusions,  in  all 
points}  OR  else  to  4l€|ge  a  reasimaUe  cwse  tOr 
^  contraiy,  with  cert^calion^  as  eflfeirs^  AC'^ 
eeRDiii0  TO  J9STICR>  aa.  ye  shall  answer  to  u» 
thereupon ;  wHxen  te  do  we  emmit  to  you^ 
joindy  and  severafiy,  fiiU  power  by  these  our 
letters,  deltvernp^  ikem  to  you,  doly  executed 
and  indorsed,  i^gajn  tia  the  bearer.  Givsv  un^ 
4sr  our  Agnet  at  Epivvuroh,  the  .  day  ef 
«  i»  the        .  year  of  ^or  rogxv  1*    • 


$.    Lvm  ^  C0afand  Ume. 

The  management  of  mines  and  coal^worksi^ 
Uki^agriculture,  b  a  science  by  itself}  and  the 
bttwiess  of  the  convepances  esoends  xko  fusdier 
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» 

^an  to  put  into  plain  and  intelligible  language; 
^e  articles  that  shall  be  agreed  upon  by  those 
vvho  are  possessed^  of  the  i^ecessarjr  knowledge^ 
1  shdft  tliarefore  give  an  example  of  a  coai 
lease,  and  of  a  mmiii^  lease,  wk  Indies  that  the^ 
may  be  of  sotae  wrvice  to  theae  ofagied  im 
jptefumg  ietdB  of  ikat  kkd 

It  is.  coNTKACTien,  aoubsd  «nd  fiHni^&,  be^ 
tween  A  D  of  D,  Esq.^  ^tk  the  one  pali;,  ak0 

JCoK*THB  OTHEH    PART,   aS  folloW94   THAT  tS 

TO  8 AT,  the  said  A  D  has  stet,  and»  by  ibese  pi^ 
fentSy  ift  tatk  and  assedatioft  usffi^  to  the  saii 
J  C,  his  heirs  and  assign^ees,  all  and  tirnoLC 
the  coal*s«iams  and  ooal4ieughs»  lime  and  litne^ 
Mone  q[uarries,  belonging  to  the  said  A  D, 
urithin  his  lands  in  the  parish  ^  BtiA 

shire  4^  ,  with  the  levels,  Dstachines, 

hearers,  attd  others  pertaining  ia  the  same; 
AKB  THAT  for  the  spaoe  of  years  aftef 

Martinmas  ;  i^xcj^tino  alwats  here^ 

from,  Ae  ground  within  the  proposed  enclosure^ 
l^lantatiomet^  and  policy,  about  ,  as  de^ 

fcribed  and  delineated  in  a  plan  thereof,  by 
;  WITH  full  MWEi  and  libeity  to  the 
said  J  C  to  SEARCH  for,  dig«  work,  asid  wiiu^ 
coal  and  limestone,  within  any  part  ci  the  said 
A  D*s  lands  in  the  parish  of  ,  under 

the  exception  fore^id ;  and  to  set  down  sinks, 
direct  machines  Ibr  drawing  the  water,  or  bring* 
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•  •  • 

« 

ing  up  the  coal,  and  to  make  coal  abd  lime** 
1c3ns^  and  coal  and  lime  roads ;  and,  in  gene- 
ral, to  do  every  other  thing  necessary  for  car- 
tying  on  the  said  coal  and  linie-wprks ;  the  said 
jr  C  always  indemnifying  the  said  AD'S  te- 
hants  for  the  damages  they  may  sustain  by 
iuch  operations^  as  the  same  shall  be  ascertain- 
ed  by  two  persons  to  be  .mutually  chosen  l^ 
him  and  them;  and  with  full  powar  to  the 
jwd  J  C  ftqd  bis  foresaids,  to  employ  any  nqm- 
t>er  of  coal-hewers, .  at,  or  about  the  s^iid  coal 
and  lime  works,  they  shall  think  proper ;  ako 
to  dispose  of  what  coal  and  lime  they  shall 
luring  up  ^bove  ground ;  akd  whicii  tack  the 
said  A  D  binds  and  oblige^  himself,  his  heirs 
and  successors,  to  waerant  to  the  said  J  C 
and  his  foresaids,  under  the  conditicms  before 

• 

mid  after  specified  at  all  hands ;  As  also,  the 
said  AD  BIN  i>$  and  o^upes  himself,  and  his 
foresaids,  to  drive  a  level  from  the  water  of  D 
to  the  coal,  and  to  advance  and  pay  out, 

firom  time  to  time^  such  sum  or  sums  of  mon^y 
as  shall  be  necessary  for  defri^ying  the  expense 
of  driving  the  said  level,  to  be  executed  ^t  the 
dght,  and  under  the  direction  of  the  said  J  C, 
and  that  with  ^  possible  sp^edj  declaring 
ALWAYS,  that  it  sh«U  not  be  in  the  power  of 
the  said  J  C  or  hi^  foresaids,  to  communicate 
to  any  neighbouring  heritor  the  foresaid  level> 
or  any  other  levels  belonging  to  the  coals  heret 
j)y  set^  without  the  consent  of  the  said  !^  D  afi4 


lis  foresaids ;  and  that  under  tlie  penalty  of 
L-  Sterling,  to  be  paid  by  the  said  A  JX 

and  his  foresaids:  And  the  said  A  D  obliges 
him  and  his  foresaids  to  advance .  to  the  said 
J  C  L.  Sterling,  for  erecting  an  interim 

engine  on  the  coalj   L,  Sterling 

for  erecting  an  engine  on  the  coal ;  and 

X^  Sterling,  for  running  levels  to  the  lima 

works ;  erecting  four  draw^kilns,  and  building* 
three  shades  for  holding  lime-shells,  and  also 
to  furnish  timber  for  the  shades  :  and  also  at 
the  end  of  seven  years,  or  so  soon  thereafter 
as .  necessary,  tlxe.said  A  D  binds  and  obliges 
him  and  his  foresaids,  to  advance  to  the  said 
J  C  and  his  foresaids,  a  sum  not  exceeding 
L*  Sterling,  for  erecting  a  new  engine^ 

and  fitting  up  a  new  coal  wear:  Declaring 
ALWAYS,  that  if  the  fitting  up  of  tliat  coal  weai:, 
&c*  shall  require  more  than  L.  Sterling  just 

now,  then  the  overplus  is  to  be* deducted  out  of 
the  to  be  advanced  seven  years  hence^j 

provided  AJ-WAYS^  Aat  the  said  J  C  shall  show 
that  the  several  sums  be&re  mentioned  have 
been  really  and  necessarily  expended  on  fitting 
up  the  coal  wears,  and  erecting  the  engines  ho^ 
fore  mentioned :  For  the  which  causes,  and 
on  the  OTHER  part^  the  said  J  C  binds  and  ob« 
i^iOES  himself  his  heirs,  executors,  and  succes-  - 
sors  whatsoever,  to  pay  and  d-eliver  to  the 
^ai^  A  D  aiid  his  foresaids,,  in  name  of  rent  of 
^ck.4uty  for  t|i^  limestone  hereby  sot,  th^  svwi 


^L^.  fiteililig  T^Mdy,  or.  in  the  optiaii  of 

the  laid  A I^  ooe  ^itrth  part  crf^the  gross  pn^ 
dnce  of  ivbatever  tiiy^dtii  and  Moudl  limet 
tt^iA  be  borqt  sad  mamiiSietared  at  ai^  aoe  of 
the  dmw-k|)BS»  or  other  Idliis  erected  or  to  be 
ereeted  un^r  the  leaae*  free  of  all  charges  andt 
expenses  whateraft  aqd  that  i|t  two  tenns  in  the 
year,  Whitsunday  mi  Martimna^  hgr  equal  pnr^ 
tions,  b^oniiig  the  first  term's  payment  at 
Whitsun4qr  ,  and  so  forth  yearly  and 

tenn^  thereafter^  during  this  leas^  with  a  ^&h 
|art  of  the  said  rent  «ff  liquidate  peqa!^  for 
each  term's  faUuRy'ftiliieijvolief.*  Ahd  the  said 
J  C  OBLiOEs  him  and  bis  foresaids  not  to  setf 
any  limestone  duriqg  this  leas^  aqd  that  ho 
shall  not  exapt  above  Sterling  for  each 

boll  of  shells  su^dently  burnt,  aqd  of  lin^ 
lithgow  barley  measure^  for  what  lime  the 
said  A  D  ai^  hi«  foresaids,  or  his  ten^nto 
and  others,  inhabitants  cii  his  estate,  shall  l^ave 
occasiqp  for,  fqr  t^ie^  groiind9,  or  for  bufldf 
ings;  nor  atiove  per  boO  fbf  decked  Uine» 

nor  above  |br  the  boU  ftf  Ihnie  ihdb 

wrought  at  the  ,  nor  alKive  finr  the 

^11  of  slacked  Itmej  and  in  one  t|^e  said  A  CI 
shall  hereafter  restrict  the  rent  to  one  fifth,  in 
niace  of  one  fourth  of  the  gross  produce  here. 
Vy  payaUei  that  tlieQ  he  shall  not  ei^act  above 

per  hM  for  ti^e  lime  shells,  and 
|»er  boU  £^  slacked  lime^  wrought  out  of  ai^ 
part  of  the  estate^  except        ^  nor  above  . 
f(ff  the  ))oQ  of  lisie^e^  f>o4^ 


if 
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Ant  tli^  bdit  ^sladced  lime,    As  al-80»  the  Mid 
J  C  hereby  obliges  hiniself  And  his  foresfaids  to* 
ftimish  lime  sufl|ciently  burnt  to  the  said  A  & 
and  his  tenants,  and  other  inkabifaqts  oil  his- 
estate,  when  they  shall  have  occaeiop  for  thd ' 
jBame,  and  at  the  above  prices,  preferably  to  any^^ 
Other  person  whatever ;  P£€Larikg,  neverthe^ 
less,  that  full  power  is  hereby  reserved  to  any ' 
of  the  tenants  upon  the  said  A  D*s  estate^  whose 
farms  shall  be  more  thtin  two  computed,  br 
three  mea$ured  miles  from  one  of- other  tff  flM' 
lime  works  carrying  on  by  the  said  J  C,  to  Winn  1 
^d  burn  limestone  themselvefi^  for  the  use  of 
such  farm  only ;  but  the  tenants  whose  farms' 
face  situate  within  two  computed  qiiles  oi  these 
}ime  works,  shall  be  obliged  to  take^their  whole 
Jime  from  the  said  J  C.    Providing  always,  that  - 
in  case  the  said  J  C  and  his  foresaids,  after  a 
inonth-s  premonition  given  them  bythe  said  AD,  • 
0r  his  tenants  and  iuh^tai^s  of  his  estate,  of 
&e  quantity  of  lime  wanted  by  them,  shall  fail 
to  fumiirfi  them  with  lime,  then  they  shall  be  at 
full  liberty  to-Wimi  and  bum  limestone  where* 
t^et  they  cap  UnA  it;  and  the  ia&d  J  C  is  to 
furnish  them  with  panwopd  therefor^  such  inti*^ 
mation  being  always  made  on  or  before  the- 
middle  of  March  ^yearly.  .  And  tuRTH£S,  the^ 
said  J  C  BIN0S  aiod  oiili4»ks  himself  and  ^k* 
ftresaids,.  to  pay  and  deliver  to  the  said  A  D 
psod  hi»  foresaids^in  name  of  ttnt  ortack^duty,! 
^the-whole^oalberebrsetythesttiiiof  «^    L. 
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Sterling  yearly,  tnrith  interest  at  tlie  rate  ni  fiv# 
per  cent*  of  the  money  already  expended  or  to 
be  expended,  in  running  the  level  from  the 
water  of  to  the  coal,  and  expended 

or  to  be  expended  in  erecting  the  interim  en* 
gine  for  drawing  the  water  at  the  coal, 

and  that  from  the  time  the  level  and  engine 
are  finished ;  and,  after  the  new  coal  is  fitted 
up  near  ,  of  the  annualrent  of  the 

expense  of  fitting  up  the  same,  and  erect-- 
ing  an  engine  thereon,  and  that  in  place  of 
the  annualrent  of  the  interim  engine  befwe 
mentioned,  or  in  the  option  of  the  said  AD 
and  his  foresaids,  <Hie  fifth  part  of  the  gross 
produce  of  whatever  coal  shall  be  wrought  of 
the  seams  of  coal  within  the  foresaid  estate 
(except  )  as  well  great  and  small  as 

panwood*  and  tJiat  free  of  all  charges  and  de- 
ductions ;  and  one  sixth  part  of  the  gross  pror 
duce  of  whatever  coal  shall  be  wrpught  at  ^ 
except  panwood  for  burning  lime ;  a^d  that 
at  two  terms  in  the  year,  Whitsunday  iand  M^x* 
tinmas»  by  equal  portions^  commiencing  the  first 
term's  payment  at  Whitsunday  ,  and  so 

forth  yearly  and  termly  thereafter  duriqg  this 
lease,  with  a  fifth  part  of  :each  term's  payment 
of  the  said  r^nt/<^  liqjuidate  penalty  for  each 
tenn's  i^ilure,  totks  quotks^  anp,  for  ascertain^^ 
ing  the  quantity  of  thp  coal  and  lime  wroughjt 
within  the  said  lands,  and.  thereby  fixing  the 
ji\lp  of  payment  of  the  said  tack-duty,  J)c^ 
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parties  agree  to  take  the  siame  from  the  check 
bills,  and  coal  and  lime  grieve's  books^  to  be 
marked  regularly,  for  that  purpose ;  and  the  said 
J  C  is  to  deliver,  or  caura  to  be  delivered/  an 
fiuthentic  copy  of  the  said  check  bills  to  the 
i&aid  A  D,  or  to  his  factor,  on  the  estate  of 
,  weekly;  and  also,  the  said JC  o&uges 
hitn  and  his  foresaids  to  pay  to  the  said  A  D 
and  his  foresaids,  at  the  rate  of  per  cent* 

per  annum,  for  such  sums  as  shall  be  expended 
by  the  said  A  D  in  greeting  houses  for  colliers, 
tradesmen  and  other  people  employed  in  and 
about  the  foresaid  coal  and  lime  works,  and 
that  from  the  time  of  expending  these  sums 
yearly  and  termly  at  the  terms  aforesaidt  to  the 
detern^ination  of  this  lease }  as  also,  that  the 
said  J  C  shall  not  exact  for  the  coal  to  be  dis- 
posed of  by  him,  above  the  rate  of  Ster- 
ling for  each  twelve  stones  of  coal, 
iveight ;  AS.  *ALsp,  that  he  shall  work  the  said 
coal  and  lijne  regularly,  and  carry  on  true  le« 
yels,  m  as  no  part  of  the  coal  acquired  by  the 
mine  may  be  lost ;  and  to  leave  good  and  suffix 
pient  pillars  for  supporting  and  upholding  the 
roof  of  the  coal,  to  prevent  sets  or  crushes; 
and  to  allow  the  said  A  D  and  his  foresaids,  or 
any  person  authorized  by  him,  to  visit  the  coal 
works  under  ground,,  i^hen,  and  ^  often  as 
they  shall  think  fit  j  and  that  the  said  J  C 
^all  be  at  the  expense  of  erecting  and  providr 
}pg  ^he  whole  other  machinery  and  utensils  ne? 
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eessaiyfiNrwoiliii^tlie  said  coal  and  lime,  otiie# 
thafi  thoM  «keadh|r  4>«dfie4  to  be  eieeted  at 
the  expeoM  of  tlie  said  A  D  and  Us  ftifesaufa^ 
mod  of  boring,  Mtting  down,  and  making  pib^ 
finkii,  staica,  minea,  and  clearing  the  levels  and 
aquedacfcs,  and  in  cutting  and  levelling  die 
groond,  making  and  mending  of  passages  and 
roads^  and  to  pay  all  fi^es,  ws^es,  salaries,  or* 
dinarjr  and  extraordinary,  due  to  grieves,  overs* 
men,,  coal-hewers  and  servants,  and  other  peo* 
pie,  emj^oyed  in  and  abont  the  said  coal  and 
lime  works,  and  to  be  at  the  whcAe  other  diaig* 
OS  in  carryii^  on  the  same  during  this  lease ; 
AND  ALSO,  to  pay  all  damages  which  shall  be 
sustained  by  the  tenants  and  possessors  (^  the 
foresaid  lands,  through  the  working  ct  the  said 
coal  and  lime  works,  making  coal-hiUa,  roads 
or  passages  to  the  same,  or  any  other  way  what* 
sofevo: ;  and  it  is  hereby  aorexd,  that  these! 
damages  shall  be  ascertained,  and'aH  quesdoitt 
whatever  which  shall  arise  in  regard  to  tiie  snb^ 
ject  matter  of  this  lease,  cm*  carrying  on  the  said 
coal  and  lime  works,  or  with  regard  to  the  im« 
port  of  the  reciprocal  obligations  incumbent  OA 
the  parties  under  this  lease,  shall  be  settled  and 
adjudged  by  two  neutral  persons,  cme  to  be 
named  by  each  party,  and,  in  ease  of  theif 
differing  in  opinion,  by  an  oversna^  to  be 
chosen  by  the  said  arbiters :  As  also  the  said 
J  C  BINDS  and  oblioes  himself  upon  his  own 
proper  charges  and  expenses,  to  fill  up,  from 
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time  io  time,  all  pits  sad  sinks,  that  are»  or 
shall  he  osad  by  him,  and- found  of  no^  further 
use^  {mdlhataa  soon  as  diey  became  useless; 
AKD  AUG  aufficaantljr  tor  state  and  Tail  ia  all 
^afcs  and  holes  that  are,  and  shall  be  Jused  by 
htm,  and  may  be  xmfiaif  but.Bot  i»edatti»af 
time^  to  prweaat  aoddevtSL  DECLAama  al-^ 
WAYS,  thafc  in  case  miy  naaroididjle  accident 
shall  happen  to  the  said  codi-anoiic,  by  tiie 
breaking  in  of  water,  or  firom  foul  air,  fire,  or 
otherwise,  ao  as  to  render  ond  <»:  taore  of  them 
not  wtorkabk^  for  any  considerate  Isme,  and 
that  the  said  A  D,  out  of  the  gross  produce  c^ 
the  othet  ci^iems  which  continoe  workable, 
ahall  £dl  dioft  of  the  feresaid  sum  of  L. 
Steffling;  and  the  interest  of  the  money  ex-* 
pendod  in  raamng  the  level,  and  erectit^  the 
engine  foresaid,  then,  and  in  that  caae,  the 
$s^  J  C  and  his  focesaida,  while  the  works  re* 
.  main  in  such  condition^  and  utatil  they  are 
again  set  psqperly  agdng^  shall  only  be  liable 
in  payment  of  such  pant  of  the  said  rent  of 
L»  Steiiing,  as  shali  be  determined  by 

arbiters  mutually  dioaou  And,  in  case  the 
whole  coUieriea  shall  be  rendered  nnworkaUe,^ 
from  the  accidenta  afinvsaid,  then  the  said  J  C^ 
and  his  fore^aids^  ^all  be  free  from  payment 
of  any  coal-rent,  while  the  collieries  reoEiaio 
m  that  condition^  and  untU  they  are  again  set 
Cii  foot ;  BUT  in  cnse  these  accidents  shall  ariso 
from  the  wUfulnessi,  negligence,  or  unskilful^ 
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nes^iof  the  satd  J  C,  or  his  f(NDesaid3»  or  df  thd 
people  employed  undnr:  them,  th^  dadl  not 
be  entitle  to  taoj  abateonmit  of  tibe  tcii^  and 
shall  be  liable  &r  all .  ^bmages  ^gnMDg  fiom 
such  fault  or  ne^fect.  Declaring  always, 
that  the  said  AD,  or^amj  person  aothorized 
by  him,  is  at  all  tiilies  to  hal^  aecess  to  the 
coal  pits^  and  to  the  coal  and  lime  giieve's 
books,  and  to  be  present  at  the  weddj  clear* 
ances  with  the  coUiers*  Akb  whs&eas  it  is 
uncertain,  whethfer  the  draw^^kilns  can  be  bnilt^ 
and  the  level  to  the  coal  driven,  or  the 

machine  to  the  coal  fitted  so  as  to  ad« 

mit  of  the  coal  and  lime^works  being  carried 
on  to' their  fiill  extent,  for  the  first  year  of  this 
lease,  thireforb  it  is  hereby  stipulated  and 
agreed  to.  That  the  said  A  D  and  his  fi>resittd$. 
shall  accept,  for  that  year,  of  the  proportion  of 
of  the  gross  produce  of  ^  coal,  and 
of  one-fifth  of  the  gross  produce  of  the  other 
coals,  add  onc^fourth  of  the  gross  pitxluce  of 
the  lime,  in  full  oi  that  year's  rent,  although 
the*  value  of  these  proportions  should  not  a- 
mount  to  the  fixed  smn  of  money  rent  befiore 
stipulated,  for  the  coal  and  lime  reflectively  $ 
and  that  if,  in  the  end  of  the  first  yesa^s 
lease  of  the  coal,  the  foresaid  level  shall  not 
be  carried  up  to  the  coal,  then  the  said 

J  C  shall  only  be  liable  in  payn^nt  of  a  sitth 
part  of  coal,  and  of  thei,  fifth  part  of  the 

gsoss  produce  of  the  other  coals,  till  the  level 
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if  carried  that  length,  or  until  it  cut  a. proper  1 
ii^orkable  coal,  and  the  same  be  fitted  upl.^ 
And  further,  it  is  hereby  provided,  that 
in  case  the  tenant  find  he  cannot  aflbrd  to*, 
work  the  coal,  or  the  lime, .  at  the  prices  before 
mentioned,  and  the  proprietor  shall  refuse  to 
agree  to  raise  the  price  of  either,  then  the  te-^ 
n^nt  shall  be  at  Kberty  to  give  up  the  tack  of 
the  coal  and  lime,  upon  giving  the  proprietor  a 
yeat^s  premonition, '  in  legal  form,  in  presence 
of  a  notary  and  witnesses  ;^  and  in  that  case,* 
the  houses  on  the  said  J  C's  farm,  possessed 
by  the  persons  employed  about  the  coffiery: 
and  limeworks,  and  ground  possessed  by  these 
j^eople,  are  to  continue  to  be  possessed  by 
^em,  till  the  expiration  of  the  said  J  C's  lease 
of  the  farm,  the  said  J  C  getting  the  rent  in 
trse  to  be  paid  therefor.  And  further,  the 
^id  J  C  OBLIGES  himself  and  his  foresaids  to 
maintain  and  support  the  whole  levels,  machi^ 
nery,  utensils  and  others,  which'  shall  be  em- 
iployed  in  the  said  works,  with  the  whole  hous- 
es, kilns,  shades,  and  others,  tliat  shall  be  e- 
footed  under  this  lease,  during  the  continuance 
thereof,  and  sh^U  leave  the  same,  and  cbal"* 
works  well  aired^  and  in  good  and  sufiident 
eoridition,  at  their  removal.  And  it  is  hereby 
agreed,  that  the  said  J  C  shalu  not  have 
liberty  to  assign  or  subset  the  subjects  com* 
^rehetided  under  this  leas^  but  under^the.  fol* 
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lowing. eonditioiiSt  via«  That  he  flbaU  mftk# 
tlie  frst  oflfer  to  the  said  A  D  or  his  foresaid^ 
who  ahaQ  be  pr^erred  to  all  other9»  any  of  thft 
aaid  J  C?8  aoro  only  excepted  t  but,  upon  th« 
said  A  D'a  refuaal  to  accept  <lf  such  offer ^  with 
pow»  to  the  said  J  C  to  aubset  or  assign,  to 
any  person  skilled  in  carryii^  on  eoal  and  lime 
works,  upon  their  giving  undoubtea  cdUti<Hi 
&r  payment  of  the  rent,  and  implem^ting  the 
whole  other  conditions  aad  obligations  incum« 
bent  on  the  lessee  nnd&t  this  tack,  and  to  which 
the  said  J  C,  notwithstanding  this  power  of  aa# 
signing  or  subsetting,  dtall  still  c<mtinue  bounds 
to  the  determination  oi  this  lease.  And  fus^ 
THEB,  it  is  hereby  aorbed,  that  it  shall  be  in 
the  power  of  the  said  A  D,  at  any  time  he 
pleasei^  to  stop  the  said  J  C  from  seUIng  coal 
at  ,  and  to  restrict  him  to  use  the 

coal  wrought  by  him,  solely  for  the 
purpxie  6f  burning  Ihtte ;  the  said  J  C,  for  aQ 
years  afker  snch  stop,  getting  allowance  of 
L.  Steiling  yearly,  cm  that  account,  ou| 

of  the  rent  of  JL  Steiling  before  men* 

tionedf  and,  in  place  tfaere<^,  the  said  J  C 
paying  L.  Sterling  yearly,  being        per 

cent,  of  the  L»  Sterling,  lidd  out  in  fit- 

ting iq>  the  Mai }  or,  in  the  cation  of^ 

the  said  J  C,  to  work  the  coal,  and  piiy 

the  L.  Sterling,  or  a  fifth  of  the  gross 

prodtttif  therefor,  in  the  same  mantter  that  be 
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does  for  the  other  coal-works ;  but  declaring 
always,  that  if  A  D,  after  fitting  up  the 
coal,  and  before  stopping  the  working  thereof^ 
shall  have  drawn  out  of  the  coal,  over 

and  above  the  L*  •  Sterling  of  rent,  all,  ot 
any  part  of  the  said  I*  Sterling  to  be  laid 

out  in  fitting  it  up,  thep  the  said  J  C  is  only  to 
pay  per  cent,  of  what  shaU  remain  un- 

paid  of  the  said  L.  Sterling.     Declarino 

ALSO,  that  till  the  coal  be  fitted  up, 

the  fixed  rent  herein  specified  is  to  be  restrict- 
ed  to  L.  Sterling  yearly.    And  further, 

J  M  hereby  becomes  bound  and  obliged,  a^ 
cautioner  and  surety  for  the  said  J  C,  his  per- 
forming  and  fulfilling  the  whole  obligations 
hereby .  incumbent  upon  him,  and  that  for  and 
during  the  first  seven  years  of  this  lease.  And 
the  said  J  C  binds  and  obliges  himself  and  his 
foresaids,  to  remove,  with  their  servants  and 
others,  from  the  subjects  hereby  let,  at  the  ex- 
piration  of  this  tack,  without  the  solemnity  of 
warning,  or  any  process  of  law  for  that  pur- 
pose»  And  lastly,  both  parties  oblige  them- 
selves to  fulfil  and  perform  their  respective 
parts  of  the  premises  to  each  other,  under  the 
penalty  of  L.  Sterling,  to  be  paid  by  the 

party  failing  to  the  party  perfonping,  or  will- 
ing to  perform,  attour  performance/  And 
both  parties  CONSENT,  &c. 
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9*  Lease  qf  Mines. 

It  is  CONTRACTED  and  agreed  upon^  betwixt 
J  M  of  9  proprietor  of  the  lands  after- 

mentioned,  ON  the  ONE  PART,  and  J  S  of  ^ 
South  Britain,  gentleman,  on  the  other  part  r 
That  is  to  say,  the  said  J  S  having  under- 
taken, as  he  hereby  undertakes,  on  his  ownt 
charges  and  expenses,  to  dig  and  search  for  any 
mines  or  minerals,  which  may  be  discovered 
within  the  bounds  of  the  said  lands  aftermen- 
tioned,  belonging  in  property  to  the  said  J  M 
viz.  in  the  lands  of  ,  all  now  possessed 

by  the  said  J  M  and  his  tenants,  lyiog  in  the 
parish  of  ,  and  county  of  .    For, 

and  in  consideration  thereof,  and  with  and 
under  the  reservations  and  conditions  herein 
ailermentioned,  the  43aid  J  M  has  let^  and  by 
these  presents  lets,  in  tack,  to  the  said  J  S,  his 
heirs,  executors,  administrators,  and  assignees,, 
all,  and  every  lead  min^,  or  mines,  and  all 
copper  mines,  and  veins,  and  beds,  and  nests^ 
of  lead  or  copper  ore^  and  all  other  mines  and 
minerals  whatsoever,  of  whatever  kind  or  qua- 
lity, such  as  rakes,  pipes,  and  flats,  or  under 
whatever  designation  the  same  commonly  go, 
lying,  or  being  within,  or  under,  any  of  the 
ground  of  the  lands  and  others  above  describ- 
ed, belonging  to  the  said  J  M ;  with  full  li- 
berty, power,  and  authority,  to  the  said  J  S 
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and  his  foresaids,  by  themselves,  their  agents, 
and  servants,  employed  for  that  effect,  to  enter 
upon  the  said  grounds  and  lands,  or  any  partsi 
ot  part  thereof,  and  there  to  break  down,  search 
for,  and  seek  the  ores,  metals,  mines,  and  mi« 
nerals  therein,  and  to  Work  and  wirin  the  same, 
when  so  discovered ;  and  for  that  effect  to  dig, 
sink,  cast,  drive,  and  make  pits,  shafts,  soughs, 
levels,  trenches,  drains,  fences,  gutters,  grooves,  . 
drifts,  audits,  water  gates,  sluices,  and  water 
courses,  as  well  for  working  the  said  mines,  ds 
for  refining  the  metals  and  minerals,  and  pro- 
curing the  ore,  and  for  carrying  off  and  remov- . 
ing  all  the  water,  slugg,  rubbish,  and  other  an- 
noyances and  troubles,  from  the  work ;  with 
allowance  also,   of  large  and  sufficient  heap- 
room,  and  ground-room,   for  layifig,   placing, 
ordering,  and  dressing  the  metals  and  ore,  to 
be  winn  out  of  the  said  mines,  and  that  upon 
the  ground  of  the  said  lands  most  convenient 
for  that  purpose  ;  and  also  with  power  to  the 
said  J  S,  and  his  foresaids,  thereupon  to  build 
houses  for  working,  and  hovels,  and  stables, 
and  to  make  and  erect  engines,  smelting  hous- 
es, smelting  mills,  stamping  mills,  ore  houses, 
store  houses,  or  any  other  necessary  buildings, 
erections,   and  conveniencie^,   relating  to,  or 
necessary  for>  the  prosecuting  and  working  of  the. 
said  mines,  or  the  accommodation  of  those  who 
may  be  employed  therein^  and  to  make,  and 
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set  up,  if  judged  necessary,  water  engines^  and 
to  turn,  change,  or  alter,  the  courses  of  water 
and  rivulets,  as  shall  be  thought  prefer ;  ani> 
ALSO,  with  full  liberty  of  free  access,  ingress^ 
egress,  and  regress,  and  free  passage  to  the 
said  J  S,  and  his  foresaids,  their  workmen,  car-- 
riages,  and  draughts  of  all  kinds,  with  liberty 
to  dig  peats  and  turf,  and  of  cutting  and  using 
brush  or  common  wood,  growing  on  the  said 
grounds,  for  building  and  repairing  any  houses,, 
hovels  or  other  offices,  belonging  ta*  and  ne^ 
cessary  in  the  working^  of  the  said  mines  j  and 
ALSO,  with  power  to  make  trenches,  as  well  un* 
der  as  above  ground,  in  order  to  follow,  reach, 
and  recover,  any  branches  of  ore,  or  other  mi- 
nerals, and  to  cut  cross  beds  for  laying  any  of 
the  soughs  or  levels,  for  draining,  or  under-^ 
watering  all,  or  any  of  the  veins,  beds,  or 
mines  of  lead,  copper,  or  other  minerals,  which 
shall  or  may  be  deemed  worth  working ;  and  in 
general,  with  power  to  bring  and  carry  all  ma- 
terials whatsoever  necessary  or  proper  for  work- 
ing, or  fairly  attempting  to  work,  the  said  mines 
and  minerals,  and  to  work  and  cleanse  all  such 
ore  as  shall,  from  time  to  time,  be  taken  out  of 
the  said  mines,  on  the  foresaid  grounds  and 
lands,  and  to  make  the  same  good  and  mer- 
chantable, and  to  carry  away  the  same  for  the 
proper  use  of  the  said  J  S  and  his  foresaids,  ex- 
cept such  part  thereof  as  is  herein  after  reserv- 
ed, and  to  possess  and  enjoy  all  the  said  ore. 
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mines  and  minerals,  with  every  power,  privi* 
lege  liberty,  and  advantage  thereto  belonging, 
for  and  during  the  full  space  of  years 

complete,  from  the  day  of  May  next  to 

come,  which  is  hereby  declared  to  be  the 

time  of  entry  or  commencement  of  this  present 
lease ;  and  the  said  J  M  hereby  obliges  him* 
6elf,  and  his  heirs,  executors  and  successors,  to 
warrant  this  lease  to  the  said  J  S  and  his 
foresaids,  at  all  hands,  and  against  all  deadly. 
For  which  causes,  and  on  the  other  part, 
the  said  J  S  hath  become  bound,  and  hereby 
BINDS  and  OBLIGES  him,  and  his  foresaids,  in 
name  of  tack-duty,  lord's  dish,  and  all  other 
duty  whatever,  to  deliver  to  the  said  J  M, 
and  his  foresaids,  one  entire  and  equal  eighth 
part  of  all  the  ore  which  shall  be  taken,  digged^ 
t)r  recovered  by  the  said  J  S,  or  any  other  per- 
son employed  and  authorized  by  him  and  his 
foresaids,  of  what  kind,  species,  or  quality  so* 
ever,  from  or  out  of  the  lands  and  others  above 
mentioned,  during  the  said  years  space  ; 

and  which  eighth  part  is  to  be  delivered  dresst- 
ed,  washed,  pouddled,  and  made  merchantable, 
at  the  expense  of  the  said  J  S,  and  his  foresaids, 
and  is  to  be  measured  and  weighed  to  the  said 
J  M,  and  his  foresaids,  or  to  his  agents,  for  .his 
behoof,  from  time  to  time,  for  his  proper  use, 
free  of  all  expense  whatever.  And  it  is  here- 
by AGREED  betwixt  the  parties,  that  when  the 
oaid  J  S  and  his  foresaids,  shall  weigh,  measure^ 
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and  divide  the  said  ore,  and  as  often  as  that 
shall  be  necessary,  that  he  or  his  agent  shall 
give  ten  days  warning  or  notice  to  the  said 
J  My  and  his  foresaids,  of  their  design  to  weigh, 
that  the  said  J  M  may  see  the  division  of  the 
said  ore,  and  receive  his  eighth  share  of  the 
same ;  and  in  case  he  shall  neglect  or  refiise 
to  come  at  the  time  appointed,  it  shall  be  law- 
Fui.  to  the  said  J  S,  and  his  foresaids,  to  w£igh, 
separate,  carry  away,  and  dispose  of  their  own 
share,  as  tb^  shall  think  fit,  they  alwAys  leav- 
ing one  entire  eighth  part  for  the  said  J  M,  and 
his  foresaids.  And  it  is  hereby  specially  a* 
OREED,  that  the  said  J  S,  by  himself  and  his 
servants,  shall,  on  or  before  next,  begin 

TO  DIG,  search,  and  make  trial  for  discovering 
the  said  mines  and  minerals,  within  the  bounds 
of  the  foresaid  lands,  and  shall  employ  proper 
workmen,  and  provide  proper  materials  for  that 
purpose ;  AND  in  case  of  his  failing  (»r  ne- 
glecting to  do  so,  then  this  present  lease  is  to 
become  from  thenceforth  absolutely  void  and 
nulY,  without  the  necessity  of  any  lawsuit  on 
the  part  of  the  said  J  M  for  declaring  the  for* 
foiture.  And  in  the  same  manner  it  is  further 
AGREED,  that  if,  at  any  time  hereafter,  during 
the  currency  of  this  tack,  the  said  J  S  shall  give 
over  working  for  the  space  of  six  months  to* 
gether  at  any  time,  then  this  present  lease  shall 
also  be  thereby  determined,  and  become  void 
from  thenceforth,  except  the  work  shaU  be  in* 
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4;iBrnipted  by  storm,  fire,  or  any  unforeseen  acci*- 
dent.  And  the  said  J  S  does  hereby  fiirtber 
AGREE,  for  him  and  his  foresaids,  to  make  rea^ 
wriBble  satisfaction  to  all  or  any  of  the  tenants 
of  the  said  J  M  possessing  the  lands  before  de- 
scribed, fat  mj  damage  which  may  be  sustain, 
ed  by  them  through  the  operations  to  be  earn* 
«d  on,  under  authority  of  this  lease,  as  the 
Bame  shall  be  ascertained  by  persons  mutually 
chosen :  And  it  is  al^  hereby  provided  and 
DECLARED,  that  at  the  expiration  of  the  said 
term  of  years,  or  the  earlier  termination 

of  this  lease,  if  it  shall  terminate  earlier,  the 
houses,  levels,  stables,  mills,  or  other  erection^ 
or  buildings,  which  sbidl  be  made  by  the  said 
J  S  or  his  foresaids,  for  carrying  on  the  intend* 
ed  work,  shall  not  be  pidled  down,  nor  shall 
the  works  be  destroyed,  but  the  whole  shall  be 
left  standing,  and  in  the  same  order  as  when 
possessed  and  wrought  by  the  said  tenant,  and 
THAT  for  the  use  of  tlie  said  J  M ;  but  de* 
GLARING,  that  the  furniture  of.  the  houses, 
mills,  and  others,  with  the  tools,  machines, 
utensils,  ropes,  chains,  furnaces,  instruments, 
and  all  other  things  whatever  of  a  moveable 
nature,  employed  in  the  said  works,  shall  be 
valued  and  appretiated  by  two  persons  to  be 
mutually  chosen  by  the  said  parties,  or  their 
agents,  asd  the  same  offered  to  the  said  J  M 
and  his  foresaids,  at  the  price  to  be  fixed  there- 
on  by  the  said  valuation  j  which  off£r  being 
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refused  by  the  said  J  M  or  his  foresaids^  or  in 
case  of  his  neglecting  to  pay  the  price  within 
two  months  from  the  said  offer,  it  shall  then  be 
in  the  power  of  the  said  J  S  or  his  foresaids,  to 
carry  ofi;  and  dispose  of  the  whole  articles  con^r 
tained  in  the  said  valuation :  And  lastly,  in 
case  the  said  J  M  or  his  foresaids,  over  and  a- 
bove  the  foresaid  dish  or  tack-duty,  reserved  to 
him  as  proprietor  of  the  grounds,  shall  choose 
to  become  partner  with  the  said  J  S  for  a  third 
part  or  share,  of  profit  and  loss,  in  this  present 
undertaking,  and  shall,  betwixt  and 
next,  intimate  his  intention  so  to  do,  by  a  mis- 
sive under  his  own  hand,  addressed  to  the  said 
J  S,  THEN,  and  IN  THAT  CASE,  the  said  J  S 
shall  assume,  as  he  hereby  assumes  the  said  J 
M  as  a  partner,  for  a. third  part,  profit  and 
loss,  of  this  present  adventure ;  and  the  said 
J  M,  in  that  case,  shall  be  subjected,  as  he 
hereby  subjects  himself,  to  a  third  part  of  the 
expense  and  loss,  during  the  currency  of  this 
lease ;  and  that  in  the  same  way  and  manner 
as  is  usually  practised  in  copartneries  of  the  like 
nature;  reserving  always  to  the  said  J  M, 
whether  he  becomes  partner  or  not,  the  forer 
said  entire  eighth  part  of  all  the  ore,  mines, 
and  minerals,  to  be  recovered  as  aforesaid,  and 
free  of  all  charges,  in  consideration  of  his  be- 
ing the  proprietor  of  the  grounds :  And  the 
said  J  S  BINDS  and  obliges  himself  and  his 
foresaids,  to  flit  and  remove  from  the  subjects 
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hereby  let,  at  the  expiration  of  this  lease,  and 
that  without  any  warning,  or  process  of  law 
for  that  purpose :  And  both  parti£S  bind  and 
OBLIGE  them  and  their  heirs  to  one  another, 
honestly  and  faithfully  to  implement  their  re«* 
spective  parts  of  the  premises,  tinder  the  pe- 
nalty of  L.  Sterling,  to  be  paid  by  the 
party  failing  to  the  party  observing,  or  willing 
to  observe  his  part  thereof,  over  and  above 
performance.  And  they  consent  to  the  re- 
gistration hereof  in  the  books  of  Council 
and  Session,  or  others  competent,  that  letters 
of  homings  on  six  days'  charge,  and  all  other 
/execution  may  follow  on  a  decree  to  be  inter- 
poned  hereto }  and  for  that  purpose  they  con- 
stitute ,  their  Procurators,  &o« 
Jn  witness  whereqfy  S^c^ 
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It  is  CONTRACTED  and  agreed  between  the 
parties  following,  viz.  J  M,  writer  to  the  sig- 
net, as  having  power  and  commission,  with 
consent  of  G  I^  and  A  L,  or  any  one  of  them, 
from  the  Right  Honourable  A,  Earl  of  A,  to 
set  tacks  of  his  lands  and  estate  of  ,  or 

any  pa^s  or  portions  thereof,  in  terms  of  a 
^ctory  and  commission,  granted  by  the  said 
Earl,  with  consent  of  the  said  G  L,  and  A  L, 
fais  curators^  dated  -^   and  registered 
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,  ON  the  ONE  PART,  and  B  C  on  the 
OTHER  PART,  in  manner  following:  That  is 
to  say,  the  said  J  M,  as  commissioner  fore- 
said, with  consent  of  the  said  AL  has  set, 
and  by  these  presents  sets  to  the  said  B  C  (as 
the  highest  offerer  at  a  public  roup)  and  to  \m 
heirs,  (secluding  his  assignees),  all  and  whole 
the  customs  of  the  yearly  fairs  and  markets^ 
and  the  perquisites  and  dues  of  the  pecks  and 
weights  used  at  the  weekly  markets  held  at 

,  belonging  to  the  said  Earl,  and  iJiat 
for  the  period  of  five  years  next  and  immedi- 
ately following  his  entry  thereto,  which  is  here- 
by declared  to  commence,  as  to  the  fairs,  from 
the  day  of  \,  and  as  to  the  weekly 

markets,  from  the  term  of  Whitsunday  , 

and  so  forth  thereafter;  the  said  customs,  perqui- 
sites, and  dues,  to  be  uplifted  and  taken  by  the 
said  B  C  and  his  foresaids,  and  applied  to  his  own 
use  during  the  whole  space  above  mentioned: 
And  the  said  J  M,  as  commissioner  foresaid,  with 
consent  of  the  said  A I^  binds  and  obliges  the 
said  Earl  of  A,  to  warrant  the  present  tack  to 
the  said  B  C  and  his  foresaids,  during  the  pe- 
riod above  written,  at  all  hands»  and  against 
all  deadly,  as  law  will :  For  which  causes,  and 
on  the  oTHBR  part,  the  said  B  C  binds  and 
OBLIGES  him,  his  heirs,  executors,  and  succes- 
sors, to  CONTENT  and  PAY  to  the;  said  Eaei«, 
and  his  heirs  and  assignees, .  or  to  his  factor  in 
his  name,  yearly,  and  each  year,  in  imme  of 
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iack*duty»  for  the  customs  of  the  said  fairs,  and 
perquisites  of  the  said  weights  and  pecks  used  at 
the  weekly  markets  above  mentioned,  hereby  set, 
the  SUM  of  X«.  Sterling;  begintiing  the  first 
year's  payment  thereof  at  the  term  of  Martinmas 
,  and  so  forth  yearly  thereafter,  during  the 
whole  period  above  mentioned  of  this  present 
tack,  with  a  fifth  part  more  of  the  said  tack-duty, 
of  liquidate  expenses  for  each  year's  failure : 
And  it  is  hereby  provided  and  declared,  that 
if  two  year's  tack-duty  run  together  unpaid,  the 
present  tack  shall  be  thenceforth  void  and  null ; 
AND  the  said  B  C  binds  and  obliges  himself  to 
remove  at  the  expiration  of  this  lease,  without 
warning,  or  any  process  of  law  for  that  purr 
pose ;  AND  both  parties  bind  ^nd  oblige  them- 
selves to  periEbrm  their  respective  parts  of  the 
premises,  under  the  penalty  of  L.  Sterling, 
to  be  paid  by  the  party  failing  to  the  party  ob- 
Berving,  or  willing  to  observe  the  same,  over 
^d.  above  performance ;  and  they  consent, 
^c.-r ^-Fbr  diligence  in  conanonfarm). 


Ih  Building  Lease. 

Jt  is  contracted  and  agreed,  between  J 
B  architect  in  Edinburgh,  on  the  one  part, 
gnd  Mrs  E  V  on  the  other  part,  in  manner 
following:  That  is  to  say,  whereas  by  a 
tack  entered  into  betwixt  the  now  deceased 
(jeorge  Lord  Ross,  and  William  Ilussel,  com^ 
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missary  clerk-depute  of  Edinburgh,  also  now 
deceased,  of  date  the  14th  February  1745,  the 
6aid  George  Lord  Ross  set  to  the  said  William 
Russel,  his  heirs  and  assignees,  {mter  alia)  all 
and  whole  that  piece  of  Heriot's  crofts,  con- 
sisting of  about  three  roods,  which  is  bounded 
as  follows,  viz.  By  the  stone  dyke  which  encloses 
the  said  piece  of  ground  running  along  the 
common  high  way  at  the  back  of  the  town-wall 
of  Edinburgh,  on  the  north  ;  the  east  fence  of 
the  avenue  made  by  the  city  of  Edinburgh, 
from  the  said  town-wall  to  the  middle  of  the 
Hope  park,  on  the  west ;  the  oflSce-houses  be- 
longing to  the  said  Lord  Ross,  and  his  Lord- 
ship's enclosure,  or  stone  wall,  on  the  east  and 
south  parts,  together  with  the  houses  on  the 
north-east  end  of  the  said  piece  of  ground,  all 
Ijdng  within  the  barony  of  Broughton,  parish 
of  St  Cuthbert*s,  and  shire  of  Edinburgh ;  and 
THAT  for  the  term  and  space  of  294  years,  com* 
;nencing  at  Martinmas  ,  which  is  hereby 

declared  to  have  been  the  said  William  RussePs 
entry  thereto,  for  a  certain  tack-duty  and  per- 
formance of  certain  other  conditions  and  pres- 
tations therein  mentioned,  as  the  said  tack,  re- 
gistered in  the  books  of  Council  and  Session 
the        day  of  ,  at  more  length  bears  ; 

TO  WHICH  tack  and  subjects  before  specifi- 
edy  and  others  thereby  set,  the  said  J  B  has 
right  by  assignation,  dated  the  day  of 

,  and  registered  in  the  books  of  Coun- 
cil an4  Session  the  said  day  qf  ^ 
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made  and  granted  to  him,  his  heirs  and  assign 
nees,  by  Samuel  Mitchelson,  writer  to  the  sig- 
net, as  trustee  for  the  creditors  of  the  said  Wil- 
liam Russel^  conform  to  a  trust  deed  executed 
by  him,  the  said  William  RusseU  to,  and  in  fa- 
vour of  Samuel  Mitchelson,  of  date  the  of 
,  and  registered  in  the  books  of  Council 
and  Session  the        of  :  And  whereas 

the  said  Mrs  E  V  has  agrred  with  the  said  J 
B  for  a  tack  or  lease  of  the  piece  of  ground 
after  specified,  with  the  dwelling-house,  and 
others  built  thereon,  being  part  of  the  foresaid 
subjects  ;  and  has  advanced  and  paid  to  him 
the  said  J  B,  the  sum  of  L.  Sterling,  a'S  the 
agreed  price,  and  in  name  6f  fine  or  grassum 
for  the  premises ;  therefore,  and  for  pay- 
ment of  the  tack-duty,  and  performance  of  the 
other  prestations  and  conditions  after  specified, 
the  said  J  B  has  subset,  and  in  tack  and  asse- 
dation,  by  these  presents,  lets  to  the  said  Mrs 
E  V,  her  heirs  and  assignees  whomsoever,  all 
and  whole  that  piece  of  ground,  with  the 
dwelling-house  or  tenement  in  Tiviot-Row,  be- 
ijig  a  part  of  the  said  ground,  with  the  back- 
court,  and  two  vaults  below  the  street,  present- 
ly possessed  by,  and  in  the  natural  possession  of^ 
the  said  J  B,  being  a  part  of  the  subjects  con- 
tained in  the  foresaid  tack,  which  was  granted 
by  the  said  Lord  Ross  to  William  Russel,  and 
which  are  now  bounded  as  follows,  viz.  On  the 
north  by  the  street  from  Bristo  to  Lauriston,  at 


.*-_• 


494  A  BUILDING  LEASC« 

the  back  of  the  town  wall  of  Edinburgh  ;  oq 
the  south  by  Mrs  L,  her  park  and  other  sub. 
jects  ;  on  the  east  by  the  house  and  back  court 
of  Dr  D,  physician ;  and  on  the  west,  by  the 
house  and  back  court,  presently  possessed  by 
Mrs  B,  all  lying  in  the  barony,  parish,  and 
shire  aforesaid,  and  that  for  the  space  and 
term  of  years  from  and  after  the  term  of 

Whitsunday  ,  which  is  hereby  declared 

to  be  and  begin  the  said  Mrs  E  V  her  entry  to 
the  premises,  and  from  thenceforth  to  be  peace- 
ably possessed  and  enjoyed  by  her  and  her  fore- 
saids, during  the  currency  of  this  lease ;  with 
this  PROVISION,  that  the  said  Mrs  E  V  and  her 
foresaids,  and  her  tenants,  shall  be  perpetually 
astricted  to  the  mills  called  the  mills,  to 

this  effect,  that  their  corns  and  all  other  grains 
which  shall  suffer  fire  and  water  upon  the  ground 
hereby  set,  shall  be  carried  to  the  said  mills 
and  grinded  thereat,  for  payment  of  the  ordi« 
nary  multures  used  and  wont  to  be  paid  there ; 
and  it  is  hereby  declared,  that  it  shall  be  lawful 
for  her  and  her  foresaids  to  erect  any  buildings 
they  please  on  the  piece  of  ground  hereby  set, 
and  that  she,  her  heirs,  and  assignees  and  sub- 
tenants in  the  pi^mises,  are,  and  shall  be,  per- 
petually limited  and  restrained  from  dealing  in, 
or  the  occupation  of  any  trade  or  merchandises 
whether  foreign  or  inland,  wholesale  or  retail, 
of  goods  and  vivres  of  any  sort,  and  from  bak^ 
ing  and  brewing  for  sale,  and  from  the  occupa- 
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tion  of  any  kind  of  handicraft;  under  which 
PROHIBITIONS  AND  RESTRICTIONS  befoFB  Speci- 
fied, the  said  J  B  hereby  binds  and  obliges 
himself,  his  heirs  and  successors  whomsoever, 
TO  WARRANT  this  present  tack,  and  peaceable 
possession  of  the  subjects  hereby  set,  to  be  free, 
safe,  and  sure  to  the  said  Mrs  E  V  and  her  fore- 
saids, during  the  space  above  written,  and  that 
at  all  hands,  and  against  all  deadly,  as  accords 
of  the  law ;  and  also,  to  free  and  relieve  them 
of  the  tack-duties  and  grassums  payable  by  him 
for  the  subjects  hereby  set  to  the  prc^rietors 
thereof;  and  also,  of  all  cess,  stipend,  and 
other  public  burdens  imposed  or  to  be  imposed 
on  the  said  piece  of  ground,  and  that  for  all 
years  bygone  and  to  come;  and  further,  it 
is  agreed  upon  between  the  said  parties,  that 
in  case  it  shall  happen,  at  any  time  before  the 
expiration  of  this  lease,  that  the  said  Mrs  E  V  or 
her  foresaids  shall  be  by  anywise  dispossessed  or 
deprived  of  the  possession  of  the  aforesaid  sub- 
jects hereby  set,  by  the  successors  of  Lord  R 
or  W  R,  their  setting  aside  the  said  J  B*s  pre- 
sent right  to  the  subject  hereby  set,  or  that" 
the  original  tack  shall  become  void  and  null» 
and  thereby  these  presents  become  ineffec- 
tual to  the  said  Mrs  E  V  and  her  foresaids^ 
by  and  through  the  neglect  or  default  of  the 
said  J  B  or  his  foresaids,  in  neglecting  to  pay 
and  perform  the  yearly  and  other  sums,  duties 
and  obligations  prestable  by  them  to  the  heir» 
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and  singular  successors  of  the  said  Lord  ft/  ^9 
contained  in  the  original  tack ;  thbn,  and  in  ei* 
ther  of  these  cases,  the  said  J  B  hereby  binds 
and  OBLIGES  himself  and  his  foresaids,  ttf  repeat 
*and  pay  back  to  the  said  Mrs  £  V  and  her  fore-^ 
saids,  the  said  sum  of  L.  Sterling,  and 

that  at  the  first  term  of  Candlemas,  Whitsun- 
day, Lammas  or  Martinmas,  after  their  removal 
or  dispossession ;  and  that  under  the  penalty 
of  L»  Sterling  of  liquidate  expenses,  in 

case  of  failure ;  together  with  the  legal  interest 
of  the  said  j>rineipal  sum,  from  and  after  the 
said  term  of  payment,  and  during  the  not  pay** 
ment  thereof,  and  that  over  and  above  the  ex« 
penses  and  damage  which  shall  be  incurred  by 
the  said  Mrs  £  V  or  her  fwesaids^  concerning 
the  premises;  and  it  is  also  hbrbbt  aore£I> 
and  DBCLARBD,  that  the  said  J  B,  or  his  fore- 
saids, shall  not  make  any  windows  or  lights  in 
the  easter  gable  of  the  buildings  to  be  carried 
on  by  him,  upon  the  said  common  wall,  or  the 
vest  side  thereof;  and,  for  the  said  Mrs  £  V 
and  her  foresaids,  their  greater  security,  and  in 
further  fortification  of  this  present  right,  the 
said  J  B  hereby  assigns  and  conveys  to  them 
the  foresaid  original  tack  granted  by  Lord  R 
to  W  R,  with  the  trust-dii^osition  granted  by 
W  R  to  S  M,  and  assignation  granted  by  him 
to  the  said  J  B,  with  the  whole  writs  thereby 
conveyed,,  in  so  fiir  as  the  same  concern,  or  may 
be  extended  to,  the  subjects  hereby  set ;  and 
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that  allenarly  for  their  further  security  in  thcJ 
possession  thereof.  For  which  causes,  and  on 
THE  other  PARTi  the  Said  Mrs  E  V  hereby 
BINDS  and  OBLIGES  herself,  and  her  heird;  exe-^ 
cutors  and  successors  whomsoever,  thankfully 
to  content  and  pay  to  the  said  J  B,  his  heirs 
land  assigns,  the  sum  of  L.  Sterling,  ill 

name  of  rent  or  tack-duty  for  the  premises,  and 
that  y^Arty,  at  the  term  of  Whitsunday;  begin^ 
niiig  the  first  term's  payment  at  Whitsunday  i 
and  So  forth  yearly  thereafter,  at  the  term  of 
Whitsunday,  during  the  whole  years  of  this 
tack ;  with  of  liquidate  penalty  for  each 

year's  failure  in  the  punctual  payment  of  the 
said  tack-duty  at  the  said  term,  and  the  legal 
interest  of  each  year's  tack-duty;  from  alid  after 
the  same  falls  due^  until  paid }  and  that  in  ftill 
of  all  rent  and  tack-duty,  and  other  yearly  du- 
ties which  the  said  J  B  or  his  iPoresaids  can  ask 
or  deiriand  of  the  said  Mrs  E  V  or  her  fore* 
saids,  during  the  said  space:  And  further, 
the  said  Mrs  E  V  obliges  herself  and  her  fore* 
saids,  to  remove  themselves,  with  their  families 
and  effects,  forth  and  from  the  subjects  hereby 
set,  at  the  expiration  or  determination  of  this 
present  lease,  without  any  previous  warning 
or  process  of  removing  for  that  purpose.  And 
LASTLY,  both  parties  obliob  themselves  and 
their  foresaids,  to  fulfil  and  perform  their  re* 
spective  parts  of  the  premises,  hinc  inde,  t9 
VOL.  n.  I  i 
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each  other,  under  the  penjdty  of  L. 
Sterling,  besides  performance ;  ANPMOE£oy£R^ 
the  said  J  J3  has  hjerewith  ddivered  up  to  the 
said  Mrs  E  V,  extjcacts  of  the  aforesaid  original 
tack,  trust  disposition  by  W  R  to  S  M,  and 
assignation  by  him  to  the  said  J  B ;  and  the 
said  J  B  OBLIGES  liimself  and  his  foresaids,  to 
make  the  whole  other,  write,  above  assigned 
forthcoming  to  the  said:  Mrs  E  V  and  her  fore* 
saids,'  upon  all .  necessary  occasions,  <mi  teceipt 
and  obligation  for  tli^  redelivery  thereof,  under 
a  proper  penalty.    (Qawe  of  registration^  Sgc.y 


In  the  above  example,  a  house,  had  been 
built  on  the  lands  previous  to  granting  the 
lease,  and  the  purchase  money  assumes  the 
name  of  grassum.  But  it  must  be  easy,  from 
this  lease,  to  frame  one  where  the  house  is  to 
be  built ;  and  the  conditions  in  the  feu^rights, 
to  be  found  in  the  First  Volume,  will,  without 
any  additional  example  of  a  building  lease,  be 
suiSicient. 


1 2.  Contract  of  Wpo^f 

This  contract  resembles  a  lease  so  nearly^ 
that  I  give  it  a  place, here. 
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It  IS  A6REE0  afad  ENDED  hetwixt  R  B,  writer 
to  the  signtt^  factor  and.  comimssioner  for  A  B, 
.cbriform  to  factory  and  commission  in  his  fa- 
<vour,  granted  by  the  said  A  B^  dated  > 

and  reconied  id  the  books  of  Council  and  Ses- 
axon,  o^  T^B  OHK  PART,  and  J  T,  present  hagg- 
.man.  of  .    W6od»  and  E  F,  as  cautioner 

.Ibr  the  said  J  T,  on  .the  other  pailt^  in  mari- 
ne: fbllbwing^  That  is'Tosay,  the  said  R  B, 
in  coKsiDERATiON  of  the  Said  J  T's  having  been 
preferred  at'  a  public  roup  to  the  purchase  of 
the 'wood  after  described,  belonging,  in  propei- 
ity.tb  the  said  A  B,  and  in  consideration  of 
his  .becoming  bound  to  implement  the  condi- 
tions  contained  in  the  artides  of  roup  of  the 
.said  wood,  in  manner  herein  after  e^ressed, 
DOES  .hereby,  in  virtue  of  the  powers  committed 
,to  him  by  the  said  factoiy  and  commission, 
suvL,  to  the  said  J  T,  and  his  heirs,  (but  ex- 
cludii^  assigiiees,  legal  and  conventional), 
THE  WHOOLE  timber  and  wood,  of  every  sort, 
growing  upon  that  hagg  of  wood,  called 

,   bounded  as  follows,  viz,  by  the 
hagg  on  the  south,   the-  hagg 

and  park  on  the  east,  the  hagg 

on  the  north,   and  the  hagg  on  the 

west,  lying  within  the  barony  of  ,  parish 

of    .  ,  and  shire  of  .    Excepting 

ALWAYS  from  the  wood  hereby  sold,  the  foK 
lowing  trees,    viz.   the   whole   old   standards 

lis  
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which  were  reserved  at  the  last  cottiiig  of  the 
ha^;  Auo  the  whole  trees  which 
are  in,  or  touching  the  bounding  cfykes  of  the 
said  hagg,  and  eleven  young  oak  trees,  thir- 
teen ash  trees,  one  plane  and  one  scrab  tree^ 
as  they  are  all  marked  with  a  spale,  the  letter 
S,  and  the  nutnber.of  the  tree ;  and  power  i$ 
hereby  given  to  the  said  J  T  and  his  foresaidSp 
.to  CUT  and  dispose  of  the  said  wood,  under 
the  above  ^xceptioni^  and  under  the  conditionB 
herein  after  e:tpre8sedU  and  to  carry  off  the  same 
by  the  wood  road  through  the  park, 

and  part  of  the  ,*  aif  the  same  has  been 

formerly  used ;  which  sale  die  said  R  B  bind^s 
and  OBLIGES  his  said  constituents  to  warrant 
*io  the  said  J  T  and  his  foresaids,  at  dl  hand^ 
and  against  all  deadly,  as  law  will.  For  which 
CAUSES^,  and  ok  the  other  part,-  the  said  J  T, 
as  principal,  and  the  said  E  F  as  cautioners^ 
BIND  and  oblioe  themselves^  jointly  aaul  se^ 
verally,  their  heirs,  executors^'  and  successors 
whomsoever,  to  make  payment  to  the  said 
A  Bv  his  heirs,  executors,  or  to  his  factor,  of 
the  sum  of  L.  Sterling,  as  the  price  of 

said  wood,  and  that  at  the  terms,  and  by  the 
proportions  following,  viz.  the  sum  of  L. 
Sterling  of  said  price  at  the  term  of  Whitsun- 
day ,  and  a  further  surt  of  L.  Ster- 
.  Hng  at  the  term  of  Whitsunday  ,  and 
the  remaining  sum  of  L.  Sterling  at  the 
term  of  Whitsunday            j  which  three  pay- 
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ments  complete  the  whole  of  the  said  prjce< 
with  a  fifth  part  more  of  each  of  these  three 
payments  of  liquidate  penalty,  in  case  pf  fail- 
ure in  th^  regulajr  payment  thereof  at  the  fore? 
said  terms,  with  the  legal  interest  of  these  dif« 
ferent  paynxents^  frprxf,  the  respective  terms  of 
payment  thereoi^  during  the  not  payment  of 
the  san^e.  And  jit  is  hereby  expressly  provid- 
£D  and  D£CLAR£i?5  t^at  if  jthe^e  payments  be 
not  regularly  made  ^t  tbe  |;erms  ^bqve  speci- 
fied, it  3hall  b/B  in  the  power  of  the  s^id  A  B  to 
stop  the  purchaser  from  further  cutticig  of  th^ 
wood  until  the  whole  arrears  are  paid  up ;  anq 
a  stop  or  intimation  made  by  the  baron  officer 
of  the  barony  of  ,  or  by  the  woodman 

at  ,  shall  be  sufficient  intimation  to  the 

said  J  T|  and^  ^f  he  shall  disregard  the  sanje, 
and  proceed  to  ^cut^  not?9^ithstanding  qf  such  st^fj 
or  intimation,  he  and  bis  said  cautioners  shall 
be  liable,  jointly  and  severally,  to  the.  said 
A  B,  in  the  penalties  of  breach  of  agreement, 
and  which  stop  shall  not  prejudge  the  said 
.A  B  fr^un  using  aU  other  legal  means  of  re- 
covering  payment  ,Qf  the  said  price.  And 
FURTHER,  the  said  J  T  and  the  said  E  F,  bind 
and  OBLIGE  them  and  their  foresaids,  jointly  and 
severally,  to  make  payment  to  the  said  A  B, 
or  to  his  foresaids,  of  the  sum  of  L,  Ster- 

ling,  as  the .  agreed  price  of  each  of  the  re- 
ijerved  trees  above  described,  which  shall  be 
.cut  by  the  said  J  T,  haggman,  or  his  sery^nts^ 
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and  that  whether  the  same  shall  be  cut  wfth 
br  without  the  knowliedge  of  the  said  J  T ; 
and  which  price  shall  be  paid  alongdt  with 
the  payment  of  -the  year  in  which  the  tree  or 
trees  shall  be  ciit,  with  the  like  interest  and 
penalty  as  provided  in  case  of  the  noit  punc- 
tual payment  of  the  price.  As  also,  the  said 
J  T  BINDS  and  oblioes  Mmself  to  cut  the  said 
wood,  within  the  space  of  three  years,  from 
and  after  the  term  of  Gandleinas  last,  and 
that  in  the  following  manner,  viz,  that  part 
of  the  hagg  hereby  sold,  lying  on  the  north, 
or  below  the  road  running  through  the  said 
hagg,  from  the  west  side  to  the  know  ot  rising 
ground,  shall  be  cut  in  summer  j  that 

part  of  the  hagg  lying  oh  the  north,  or  below 
the  said  road,  from  the  said  rising  ground  ta 
the  east  of  the  hagg,  shall  be  cut  in  summer 
J  and  the  remaining  part  of  the  hagg/ 
lyings  on  the  south,  or  above  the  said  road, 
shall  be  cut  in  summer  -  ;  and  it  is  here- 
by  declared,  that  these  cuttings  shall  begin  on 
the  west  side  of  the  respective  divisions  above 
mentioned,  and  proceed  regularly  to  the  east 
side  of  each  division.  And  the  said  J  T  binds^ 
and  OBLIGES  himsplf  and  his  foresaids  to  carrt 
OFF  the  wood,  and  clear  out  these  divisions, 
against  the  term  of  Candlemas  in  the  year  fol* 
h)wing  that  in  which  they  are  cut;  AiaD  if' the 
said  J  T  shall  fail  so  to  do^  the  Said*  A  B  or 
his  foresaids  shall  be  at  liberty  to  cause  t{ie  tef 
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speetive  divisions  to  be  cleared  out,  fully  and 
completiely,  at  the  term  aibove  specified,  at 
which  tiie  same  should  have  been  cleared  out ; 
and  the  expense  which  shall  be  incurred  in 
to  doing,  the  said  J  T  and  the  saidlE  Pbind 
and  OBLiOE  themselves  and  their  foresaids, 
jointly  and  severally,  to  pay  to  the  said  A  B 
oT  his  foresaids,  and  that  withitr  ten'  days'  after 
ah  account  thereof  shall  be*  given  in  b^  tli.e 
Ivoodman  at  ,  arid  whicfi  account,  it 

is  hereby  *  expressly  agreed,  ^all  be  held  by 
the  said  parties  to  be  a  just  account  of  the  ex- 
pense incurred,  without  any  ottfer  evidence 
Whatever.  Providing  'alm^ay^,  and  it  is  here- 
by expressly  provided  and  declared,  that  if 
the  said'  J  T  shall  find  it  for  his  interest  to  cut 
more  than  one  division  in  one  year,  lib  shall 
be  at  liberty  so  to  do,  upon  clearing  out  what 
shaD  •  be  cut,  alongst  with  the  division  of  that 
year  in  which  it  shall  be  cut,  arid  under  the 
same  conditions  that  he  is  bound  to  clear  out! 
the  division  itself,  and  paying  a  proportional 
part  of  the  price,  over  and  above  that  year's 
payment,  above  stipulated,  corresponding  to 
the  quantity  of  wood  cut.  And  the  said  J  T 
and  the  said  E  F  bind  and  oblige  themselves 
and  their  foresaids,  jointly  and  severally,  to 
make  payment  of  such  part  of  the  price  as 
shall  correspond  to  such  cutting,  over  •and  a- 
bove  the  payment  of  that  year  in  which  the 
cutting  shall  take  place,  and  that  at  the  same 
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term  and  under  the  same  conditions  by  whicb 
they  are  bound  to  make  that  year's  payment  i 
AND  the  amount  of  such  proportion  shall  be 
ascertained  by- the  judgment  of  two  neutral 
persons,  one  to  be  chosen  by  each  party,  to 
whose  decision  both  parties  hereby  oblige  them* 
selves  to  submit  And  fubtuer,  the  said  J  T 
BINDS  and  oBUOEs  himself  and  his  foresaids^ 
to  CUT  the  wood  hereby  sold  round  over  by 
the  fog,  and  to  give  it  a  sloping-stcme,  so 
that  the  wat^r  qiay  not  stand  on  it ;  and  not 
to  peel  below  the  axe ;  and,  in  short,  to  cut 
wood  in  the  way  most  convenient  for  the  pre-^ 
servat^on  apd  future  growth  thereof.  And 
FURTHER,  the  said  J  f  becomes  hereby  ex- 
pressly bound  not  to  allow  any  person  what- 
ever, unacquainted  with  the  cutting  of  wood, 
to  cut  any  part  of  the  wood  hereby  sold  to 
him.  As  ALSO,  the  said  J  T  binds  and  obli- 
Gzs  hin^  to  make  a  sufficient  wood  dyke  or 
fence  round  the  said  hagg,  uphold  the  same 
sufficiently  during  the  cutting,  an^  leave  the 
same  sufficient  at  the  expiration  of  this  tack  or 
contract  And  it  is  hereby  e^^pressly  provid- 
ed and  DECLARED,  that  if  the  said  J  T  shall 
neglect  to  implement  this  condition  when  re- 
quired, the  said  A  B,  or  any  person  authorized 
by  him,  shall  be  at  liberty  to  make  or  repair, 
such  dyke }  and  the  expense  incurred  by  so 
4oing,  the  said  J  T  and  the  said  E  F  bind  an4 
OBLIGE  themselves,  jointly  and  severally,  to, 
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jl»ay  to  the  said  A  B  and  his  foresaids,  or  to 
any  person  authorized  by  him  to  receive  the 
same  j  the  amount  thereof  to  be  ascertained 
IB  the  same  way  as  is.  hereby  directed  with  re-* 
gard  to  the  additional  rebt  pn  account  of  any 
cuttings. over  an4  abova  ±hp  respective  divi- 
sions  appointed  to  be  cut  annually.  And  it  is 
ALSO  hereby  declared,  that  when  gates  are  ne- 
cessary upon  the  wood  road^  or  in  the  wood  fence, 
the  said  J  T  shall  furnish  the  wood,  and  the  said 
^^  be  at  all  the  ^^cpeni^  of  workmanship.  And 
it  i^  hereby  further expri^s^ly  pi|oviD£Dand  Dtf 
pLARED,  that  the  said  J  T  stia|l  notbrii^  horses 
into  the  wood,  excepting  such  as  come  fdr  tim* 
ber,  and  that  he  shall  x^ot  leave  them  there  all 
night ;  and  that  the  said  J  T  shall  have  no 
right  whatever  to  the  grass  growing  in  the  said 
hagg»  further  than  that  horses  coming  for  timr 
ber  shall  be  allowed  to  eat  the  grass  during  theif 
worJciDg*  And  it  is  also  expressly  provided 
and  D£CLAR£D|  that  the  said  A  B  shall  have 
the  third  part  of  the  chatts,  or  peeled  oak 
sticks,  and  that  the  same  shall  be  set  apart  for 
him  before  the  rest  are  carried  off.  And,  lastt 
LY,  both  parties  bind  and  oblige  themselves, 
their  heirs,  executors  and  successors  whom- 
soever, to  implement  their  respective  parts  of 
the  premises  to  each  other,  and  that  under  the 
penalty  of  L.^O  Sterling,  to  be  paid  by  the 
part^  failing  to  the  party  performing,  or  wiU^ 
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ifig  to  perfarih  the  same,  attdur  performance 
kC'^C  Registration  Jbr  diligence.  J 

The  last  variety  ia  die  form  of  die  lease 
ivixicfb  I  shall  give,  is  th^t  of  th<s  reiitaL  It  li 
a  fJbrm  which  is  rioHv  scarcely  to  l)e  ihet  with.' 


IS.    Rentdl  when  the  'Endurance  i*  expressed. 

«  To  ALL  and^  ^tfs^yj^  to  whose  knowledge 
these  presents  iriay  cothe,'  Ij*  A  B;  hferitable  pro- 
prietor of  the  lands  ancf  barony  of  B^(6f  which 
the  piece  of^gfbtirid  hfetein  ifter' mentioned  is 
apart),  #li*  vM  me,  ^r  payment  of  tfhe  tack- 
dtety  uiider  \^rittdn,'  artdHfbr  ceftiiri  other  con- 
flit  iotts,-  to  have  SET,  aiid  in  tack  and;  asseda- 
tion  LET,  as  1,  by  these  jiiiesentV  with  and  un- 
Aet  the  provision  'after  mentioned;  set,  and  in 
way  of  RENTAL  ahd  femDXY*  ten^antry  let, 
to  C  I)i        •  ,  his  hieirff  and  assignees; 

ALL  and  WHOLE  that  eighth  p^rt  of  an  acre  of 
land^  &c.  &c.  lying-  within  the  parish  o£  \  , 
and  shire  of  ,  with  free  ish  arid  entrjr  tb 

the  said  piece  of  ground,  and  whole  pertinents 
thereto  belongings  and  that  for  the  full  and 
complete  space  of  oke  thousand  tears,  from 
and  after  the  said  C  iy$  entry  theretp,  which  is 
hereby  declared  to  have  commenced,  notwith- 
standing the  date  hereof,  at^heterm  of  Whitsun* 


di^  last^  iildtxi'be  thencefbtth-peaoeafeiy  possess- 
if&  ^ttd  fi&ijbyfed,  with  the  whole  profits  and  p*rtii 
neifrts  thence  arising,  by  theT  said 'G  D  ^rid  Ma 
fbvesai^tfsj  in  all  tiirie  ^iakirig,  during*  the  fore- 
laid  spatoe^,  ^vilhout  trouble,  ittolestrflibn  ^tdift- 
pfediifa«rit'1^hkev6f}%e  Always  upholding  »the 
boas^  feeflt  1)y  hini  on  th*  said  grotmd/  aWd  ^iie-^ 
«e*rvin^thW  sfcid:^rbi»nld  kepafate  ftoni  tbfe  iadi 
jbhringi  gt^oUad  by  *  Sufficient  feiicfe,  on  bis<  ow A 
exp^nb^.  •  'ANto't  ofiLTAii^  me;  ttty  h^irS 'a'tid  suW 
cte^ors^  ©0  ^A  ft  R  i^'f  tlil^  presi^irft^A  eii  aud  RBiet 
'TkL  ticy  'th^  skid  C  D-'^nd  bid  Sfbr^daids,*  ataH 
terntfe,   iittd'  agaanst  ft»  ^  deadly ;  ^ivind   aiid 
^^A^ri^G'  to'^Se  said  OI>  and  bis  fotesanfeii 
foil  Iibi6t-f5^  td  i^6lt  g^odS  dtad  mierchfendi^  of 
amy  feort  tfrkhiliith«'saidbeUse;  brto^retail beei'; 
pie  or  6th!^r'  Hq^rs  thei^eiiSt  ^a*^  he  sh^U^^ffiiftk 
proper/^^itbdiit'  any  ackfad^ledgnient  other  thafii 
the  tacl^-fliitJUafter  mentloiied :  Paying  al  wAvi 
yearly,'  thfe  siid  C  D,  arid  his^  heirs  and  succeS- 
sorsf,  aithe  ierm  of  Martinimas,  to  mfe,  myh*iri 
and  successors,  itt  name  of  TACK^DUtVi  or  ac- 
knowledgment for  the  use  and  possession  of  the 
Said  eighth  part  of  an  acre  of  land,  ^nd  boUse 
)[>uilt  thereoh,  the  Sftrii  c^  ten  shillings  Sterling  j 
beginning  the  first  year's  payment  ^t  the  iei*in 
of  Martinmas  next  to  come,  for  the  year  now 
current  betWixt  Whitsunday  and  Whit* 

Sunday  ,  a^d  so  forth  yearly  thereafter, 

during  the  contiHuancet>f  this  present  tack  or 
rental,  and  doubling  the  said  tack- duty  the 
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first  year  4^f  the  entry  of  evety  heir  Aai  9$signeb 
to  the  possession  of  the  house  and  piece  of 
groundt  in  all  time  coming.    Declaring  hare« 
by,  that  if  the  said  C  D  and  his  foresaids,  shall 
at  any  time  hereafter  allow  two  years  €£  the 
said  tack-^uty  to  run  into  the  third,  unpaid  i  w, 
for  two  years  togetlier,  shall  desist  and  relin* 
quish  the  possession  of  the  subject  hei^by  let ; 
TH£N,  and  in  either  of  these  cases,  this  present 
tack  shall  thenceforth  become  void  and  null, 
without  the  necessity  of  any  process  of  decla* 
rator  for  that  effect ;  and  it  shall  be  lawful  to 
me  and  my  foresaids,  to  enter  injfco;  and  r£as* 
suME  th^  POSSESSION  of  the  said  subje^cts,  in  the 
same  manner  as  if  these  presents  nev^  had  been 
granted.    Ani>  which  tack-duty  above  men- 
tioned^ under  the  provisions  above  specified,  isi 
and  shall  be  in  foil-  of  all  other  burden,  exac-* 
tion,  demand,  or  service,  which  can  be  anywise 
required  by  me  and  my  foresaids,  from  the  said 
C  D  and  his  foresaids,  for  and  forth  of  the  said 
house  and  eighth  part  of  an  acre  of  land,  dur* 
ing  the  continuance  of  this  present  rental ;  and 
I  consent  to  the  registration  herepf  in  the  books 
of  Council  and  Session^  or  other  Judges'  books 
competept^  therein  to  remain  for  preservation ; 
AND  thereto  I  constitute  ,  my  proci^^ 

fators,  &c.    In  *witness  whereqf,  ^. 


\ 
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Before  concluding  this  subject,  it  may  be  of 
iervice  to  subjoin  examples  of  an  Obligation  to 
grant  a  Ttack^  and  of  a  Minute  of  "Tack.  The 
t)bligation^  with  an  acceptance  by  the  tenant, 
ought  to  be  holograph  of  the  parties.  Both 
the  Obligation  and  the  Minute  should  be  fol- 
lowed^  as  ^edily  after  their  execution  as  pos* 
sible,  by  regular  leases.  Even  after  possession, 
no  execution  can  follow  upon  either  of  them, 
until  they  have  been  stamped. 

ObUgation  to  grant  a  Tack. 

Sir,  Edinburgh  j        of       18 

Having  this  day  agreed  with  you  about 
a  tack  of  the  lands  of  ,1  bind  and  oblige 

myself  to  grant  you  a  regular  lease  of  the  said 
lands  for  years  from  the  term  of  Whitsun- 

day next  as  to  the  house  and  grass,  and  at  the 
separation  of  the  crop,  as  to  the  arable  land ; 
at  the  yearly  rent  of  L,  Sterling,  payable' 

at  two  terms  in  the  year,  and  ,  by 

equal  portions  ;  beginning  the  first  term's  pay- 
trieht  at  next,  &c. — (^Any  other  sti- 

pulations  in  tlie  proposed  lease  rmy  be  mentioned 
herey^-And  I  am,  Sec- 
Jo  C  D,  d^c.  AB. 
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Mhmte  of  Tack. 

It  is  contracted  and  agreed  between  AB^ 
heritable  proprietor  of  the  subjects  after  men- 
tioned, on  the  one  part,  and  C  D,  tenant  in 
,  on  the  other  part :  That  is  to  say, 
the  said  A  B,  in  consideration  of  the  tack-duty 
after  mentioned,  sets  to  the  said  C  D  and  his 
heirs,  secluding  assignees  and  subtenants,  the 
farm  of  as.  it  is  presently  possessed  by 

E  F,  and  that  for  the  period  of  years 

from  and  after  the  said  C  D's  entry,  which  is 
to  be,  as  to  houses  and  grass,  at  Whitsunday 
,  and  a9  to  arable  land,  at  the  separation 
of  crop  ,  and  from  thence  to  be  peaceably 

possessed  by  the  said  C  D  and  his  foresaids, 
during  the  foresaid  period ;  which  minute  of 
tack  the  said  A  B  binds  and  obliges  himself^ 
and  his  heirs  and  successors,  to  warrant  to  the 
said  C  D  and  his  foresaids,  at  all  hands,  and  a- 
gainst  all  deadly.    For  which  causes,  and  on 
the  other  part,  the  said  C  D  binds  and  obliges 
himself,  and  his  heirs,  executors,  and  successors 
whomsoever,  to  content  and  pay  to  the  said  A  B, 
and  his  heirs  and  assignees,  the  sum  of  L. 
Sterling  yearly  at  two  terms  in  the  year, 
and  ,  by  equal  portions;  beginning  the 

first  half-yearly  payment  at  ,  and  the  next 

at  thereafter,  and  so  on  during  the  course 

of  this  lease,  with  one  fifth  part  more  of  each 
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term's  rent,  of  liquidate  penalty,  in  case  of  fail- 
ure-—(-H5?re  insert  the  obligations  as  to  manage^ 
ment,  repairs  of  houses^  ^fences,  drains^  Sgc. ;  ob^ 
UgaUon  to  remave^  &e.)— And  both  parties 
BIND  and  OBLIGE  themselves,  and  their  foresaids, 
to  perform  their  respective  parts  of  the  premi- 
ses  to  each  other,  and  to  enter  into  a  formal 
tack  upon  stamped  paper,  containing  the  usual 
clauses,  under  a  penalty  of  L.  Sterling,, 

to  be  paid  by  the  party  failing  to  the  party  per- 
forming, or  willing  to  perform  the  same,  over 
and  above  performance.  In  witness  whereof, 
&c. 


These  examples  include  the  different  forms 
of  the  Lease,  &c. ;  and  complete  the  view  I 
mean  to  give  of  the  burdens  affecting  heritable 
property.  In  the  next  volume  I  proceed  to 
the  very  important  subject  of  Family  Settle^ 
ments. 
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two  deeds,  attended  with  several  spedahiies.  The  first 
IB  an  Assignation  aiid  Chnveyance  of  a  Disposition  in 
Secnrityf  aft^  several  transfer^oes  and  partisi  pay- 
ments. The  second  is  a  Deecl  which  wag  execnt* 
ed  two  years  ago  by  a  ve^  extensive  px'oprietor,  on 
the  occasion  of  the  great  depression  in  the  vahe  4>f 
land  produce,  aind  the  cotti^equeiit  hardship  upcb  te- 
liantB  who  had  stipulated  to  pay  nione;^  r^ts^  corres* 
l^ondtng  to  the  prices  <^  grain  at  the  daicf  of  their  leasea. 
Bodi  of  these  Deeds  were  prepared  hj  ^tbincnt  coiivi^* 
ancers  i  and,^  in  siinilar  circumstances,  cannot  but  be 
^isefid. 


APPENDIX  No.  I.    {$eep.2l6.) 

Sale  and  Assignation  of  a  Dispotiiion  in 


I,  A  B,  eoKai0SBiM>  that  C  j>,  now  deceaaedy  bf 
heritable  htmA  and  ^Sspositien  in  Mcorily,  fer  the 
6aitsfl«  thereia  specified,  wown  aad  oisjiMo  jqamlft 
and  his  bein»  ezecntolrsy  and  sncceMora  whmnswvsr^ 
to  repay  tii^  E  F9  hia  h^tv  and  sacoeiaots  whoiMMMri 

VOi*.  II*  K  k 
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the  fom  of  tu  Sterling,  and  that  at  Ae  tcm  of 

then  next,  wHb  the  mm  of  L.  Sterling  of 

fiquidaCe  pendcy  in  case  of  bilmre  in  pandnal  pajrments; 
together  with  the  interest  of  the  said  prindpal  sub,  at 
the  rate  of  4/*  lOs.  yearly  for  each  lOQ^  tbereof ;  begni- 
ning  the  first  term's  payment  thereof  at  the  said  feeim  of 
then  next,  and  so  forth  yeariy  thereafter,  at  the 
term  of  ,  daring  dwnot-p^ment  of  the  said  prin* 

cipal  sam,  with  the  sum  of  15/.  SterHng  of  liquidated  ex- 
penses for  each  year's  faihire  in  pajrmeni  of  the  said  id- 
terest.  And  for  the  said  £  F  and  bis  foresaids  their 
further  security  and  more  certain  payment  of  the  fore- 
said  sums  of  nonqr,  Uie  said  C  D  thereby  solu,  alfe- 
VATED  and  nisPONED^  to  and  in  favour  of  the  said  £  F, 
and  his  foresaids,  heritably,  but  redeemable  always,  and 
nnder  reversion,  in  manner  mentioned  in  the  clause  of 
redemption  contained  in  the  said  heritable  hondf-ALh 
and  ymoLZ^describe  the  /aif<&)-^-and  that  in  real  secu- 
rity, and  for  more  sure  payment  to  the  said  £  F  and 
Ills  foresaids,  of  the  sums  of  moneys  principd,  interest 
thereof,  liquidate  penalty,  and  termly  failures  above 
specified,  if  incurred ;  as  the  said  heritable  bond  and 
disposition  in  security,  containing  an  obligation  to  in- 
feft  both  a  me  etde  me,  procuratory  of  resignaticMi,  as- 
signation to  the  writs  and  evidents,  and  rents,  mailsy 
and  duties  of  the  said  lands,  precept  of  sesine,  clause  of 
redttn»ption,  and  other  clauses,  in  itself  more  fully  bears  f 
Ik  virtue  of  which  heritable  bond  and  disposition  in 
in  security,  and  of  the  precept  of  sasine  therein  contain- 
ed, the  4aid  "&  F  was  dnly  ilffeft  and  seised  in  the  said 
subjed^,  in  security  and  for  payment  as  aforesaid,  con-^ 
form  to  instrument  cf^  sasine  in  hh  favour,  dated  the 

day  of  •    '  f  of '  whieh  principal  sum^  &(  h^  ' 
Sterling,  the  sum  of  was  pl^id  lo  the  ^id  E  F  by 

the  said  C  D,  conform  to  a  discharge  and  ren.onciatio» 
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bf  the  above  heritable  security  to  that  esiteiit  in  favour" 
of  the  said  C  D,  bearing  date  the  day  of  :  i 

And  t'uaTHKR,  cdNfiiD£RiN€^  that  he  this  said  £  F,  by  "t^ 

disposition  and  assigbation,  dated  thjs         day  of  i 

SOLD^  alienAtei^  «ud  i^igpoN£i>4  to  and  in  favour  of 
me  the  said  A  B^  m^  heirs  and  successors  whomsoever, 
or  to  my  or  their  as(»gneds,  heritably,  but  redeemable  al- 
ways and  udder  reversion^iiv  termsof  the  clause  of  rever- 
sion contained  in  the  said  heritable  bond,  all  and  wholb 
the  lands  arid  others  before  described^  together  with  all 
rights  title,  .&c«  &c.  which  the  said  E  F  had^  or  could  . 
claim  or  pretend  to  the  same ;  and  that  ibr  and  in  real 
decui:i(jj(  and  npore  $ure  payment  to  me  and  my  foi^esaids,' 
of  the  said  remaining  principal  sum  of  L;  Steriingi 
]^t of  tbe.said  origiaalpf inisipal sum  of  L.  Sterlings- 
being  the  proppttion  of  penalty  eifeiring  to  the  said  prin- 
cipal sum  of  L.  Sterling,  stipulated  in  name  of  liqui-^ 
d^te  penalty  in  tase  of  failure  in  payment  of  the  said 
principal  9um,  and  of  the  interest  of  tkb  remaining 
prinoipal  sum  of  Li  Sterling,  at  the  rate  of  ^L  10s; 

per  cent*  from  and  since  the  wd  term  of  and 

during  the  iiot-payment  of  the  samet  all  ss  contained  in 
and  due  by  the  foresaid  heritable  bond^  and  infeftmeni 
thereon  ^  as  the  said  disposition  and  assignation,  contain- 
ing an  obligation  to  infeft  ameordt  mei  assignation  to  the 
rents,  mails  apd  duties,  writs  and  titfe^deeds  of  the  said 
lands  and  others,  and  palrticul^rly  to  the  foresaid  he- 
ritable bond  and  infeftinent#  and  sums  therein  con- 
tained^ to  the  ^tent  of  L.  SterMng,  interest  and 
pen^ties  efi^ring  tberetet,  precept  of  sasioet^^aluse  of 
V^arraxidice,  -atid  other  clauses  in  iu^f  also  more  fully 
.hears  i  In  Yiiu^jUB  of  which  dispo^itioti  and.  ^(ssignatjoii, 
and  precept  of  ;sasi&e  therein  contained,  I  was  duly  in- 
fell  andt  seised  in  the  said  subjects,  in  i^ecurity  and.  for 


I 
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ffifmmt  aA.  abova  airjtuipyfcavfimii  to>fartrain<y>t  of 
iasiiieiii'nijlam9r»4atadlba.  4i^,of  ,  ^apd 
i^^Uved  ia  tiie  .gf ii«ral  ragiiter  of  sfuhia^  at  Sdia^ 
barg]K».tbe  4ftyof    ^      t  Ai^^  n^^x^BfiKt  coib- 

MMiig  that  Ae 6«id  EF»  l»f  kw paraoaal lK|iifi|,  datod 
Um  dajof  9  for  ^  camar  dnreip  ^fp 

dfiadt  add"  praoBeding  apoi|  the  mnative  of  the  writ» 
Wlbre  raoitady  didy  mtboiit  (inga^oa  to  tb#  panooal 
obligation  conjMiad  ia  tba  iaid  liarilabk^  Jiicmd,  B]^j» 
and  oa<uoc  faim^eK  bis  bairfy  esiecaiton  and  mocassorBy 
to  make  pajpanaiit  to  ma  and  my  foatsaidat  ^  tha  foU 
mm  of  5  par  cent*  per  amuim  jct  iqHtr^  on  the  said 
raanaioing  prioaipaiaiiai  of  I»  Stailiiig>  from  and 

fiuwe  thaaaid  term  of  tbfa  laat,  and  in  all  time 

Idtneiiaaftar  doting  thenot^pajmeotof  the  said  priacjpal 
tmn,  and  tliaft  itt  the  tanaa  aieotioaad  in  the  md  tm* 
pnei  hai9labi(r«  band,  «itb»  a  fifth  part  n^oae  of  each 
year's  intereit  of  UqiudBta  penalty  in  case  of  fi^|]uu'e»  aa 
ih&  said  bond  bears.'  Aifi>ii0Wt  seeing  that  G  H  hai^ 
made. pay m^  tO'vm  of  the  sum  of  L*  Sterlings 

ia  consideration-  of  my  granting  the  conTeyance  under 
written  I  THEEsvona  %vow  n  me,  the  said  A.  B,  to 
have  aoLD  and  i)]sbon£D»  as  I  herd>y  sexx,  auenatb 
and  nopoasf  to  and  in  favour,  of  the  said  G.  H,  hifsi 
heirs  a^d  assigneas»  hexitabiy,  but  redeemable  alw^j^ 
and  oader  reversion^  intermaof  thedaui^xif  revetaioDi: 
eaataiaed  in  the  said  hacitable  bolide  apk^l  and  waoui 
^ietcribithe  ionds) — and  that  fijir  and  in  rea}  seenriQrr 
and  -for  more  sure  payment  to  the  said  G  H  and  Ilia- 
firesaidst  of  the  said  remaimng  principal  sum  of  L«  ^ 
Sterliag9  part  of  the  said.orj^9al  pnneipal  wm  of  L«  . . 
Sterling,  L.  Staling  bab^  the  propprtioB  ejG^ring; 
to  the  said  principal^um  of  JU  , «.  Stpriiagf  of  the  said, 
original  sum  of  L.  Star)i^ig|^  atip^Iated  in  aame  of 
liquidate  penalty  in  ef»e  of  fiJiore  }fk  ^gPyoi^  of  thie^^ 


4»Iid^RrftidipaI  sfiin^lf  die  isMlie  sbaM  be  ineurr^i  Mfd^ 
^Aeiaterest  of  the  8aid»Fema{kliBg'pHBci(mHutii«)f  L;  ^  • 
.Steritng;  8t  the  rate  df  Sper  eejit.  ]9er  mtintttn,  in  terms 
iiSUhe  said  penonal 'bond  for  payment  of  the'sanMi,  by 
^Skt  iaoA  EFf  and  that  ftoia  iind  lAer  the  dace  hereof, 
«tid  1X1'  ril  dine  cbtt^g'diirfaig.the  not^pajrment  of  the 
aame,  id!  as  contained  in  and  du^  by  tl»  said  heritable 
|)ond  ttid  infeftment;  16  ^ich  I  have  right  in  manner 
foresaid ;  In  which  lands  and  oliiers  ibresaid,  in  seeuh 
niy  and  for  payment  as  above  written,  il  hereby  BiKtf 
>and  <xaiiQE  myself  and  my  heirs  and  saooessors  wlitmi« 
soever,  dtdy  and  validly  to  infeft  and  sease  the  said 
G  H  and  his  foresaids,  at  the  proper  diarges  and  es> 
petises  of  ihe  said  O  H,  and  that  by  two  seivet^t  in- 
feihnents  and  manhei^  of 'holdKng,  the  one  thereof  to 
be  hdden  t/f  me  and  my  foresaids,  hi  free  Meiitdi,  for 
payment  of  a  penny  Scots  moHey,  on  the  grounds  tsi 
the*  siud  lands,  at  the  term  of  Whitsnnday  yearly,'  if 
adc^d  only,  and  the  ether  from  na  of  <m^  immediate 
Javrfol  superiors  of  the  same,  and  that  either  by  resign 
nation  or  confirmation,  or  both,  the  one  witbontf  pre^ 
jttdice  to  the  other ;  and,  for  that  purpose,  to  granii  if 
required,  ^  procttratories  of  resignation,  and  ^er  ne^^ 
cessaiy  writs,  but  lliat  always  at  ihe  charges  and  ex*- 
penses  of  the  person  demanding  the  i^ame.  AnIS  'f 
hereby  assign  and  make  over  to  the  said  G  H  ^nd 
his  foresaids,  the  rents,  mails  and  duties,  and'  #t9e8 
and  title-deeds  and  ^vidents  of  the  said  landar  and  o- 
Ch^s  abote  disponed  'ih  security,  in  so  faif'^^s*  I'bav^ 
right  thereto,  or  interest  therein.'  MoREc^VfiR,  I  dd 
hereby  MAit^  and  €0K^ri9i;t£  tfai»  s^id^'O  H  Md 
Aris  foretofdii;  i^  desiioaers  attd^^M^nees,  in  and  to 
the  siid  remaining  principal  suifi  6f  ^L.  ^  SteHIbg; 
pfat  of  tire  said  drigblatprilMpa]  sum  ^f  L/  ISteN 

iing,  whh  corresponding  interest'  and  penaltiesi^  as  ar 


Ibrc&aidy  fill  *contAiiied  in  and^due  by  the  €$id  lietitable 
bond  and  di^posfCiotvki  secuvitjr,  iitfefcment  thereon^  and 
;  transferences  ti^reof :  *  And  baving  herewith  delivered  up 
to  the  said  G  H  the  fcrresaid  fatfrkable  bond,  and  kif^b- 
ment  thereoBy  disposition  and  assignation  titeiteof^aiid 
infeftment  thereon,  and  bond  by  the  said  S*F,  tafae 
fised  and  disposed  of  by  him*  and  bisforesaida  as  their 
-own  proper  writs  and  evidisnts  in  all'  time  ccftning,  I 
CONSENT  to  the  REGiSTRATtoK  hereof  in  .the  books  of 
fConncil  and  Ses^ooi  &c. — {Jar  preservati&n  and  ejcecu^ 
Hon,) — Moreover,  that  the  said  G  H  and  iiis  foresaids 
may  be  infi?ft  and  seised  in  the  said  lands  and  others 
Jn  security,  and  for  payment  as  abo<re  written^  I  here- 
by BEsrRE  and  require  you  und  each  of 
you,  jointly  and  severally,  my  baillies  in  tlukt  part,  to 
the  eflSsct  after  mentioned,  tbbt,  on  8%fat  ha^ec^,  t&c^&o. 
— (m  comnHmJbrm) — And  that  in  real  secarity  and 
'for-  payment  to  them  of  the  said . remainiiig  principal 
sum  of  L.  Sterling,  part  of  the  foresaid  original 
sum  of  L.  SterIing,^  with  correspondkig  interest 
at'  the  rate  of  5  per  cent*  per  annum  from  the  date 
bereof  until  payment,  and  pepalty  fibove  specified,  &c, 
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peedqf  liesiriftiofi  ofBetitSf  on  the  occasion qf  the  recent 
Depression  in  the  Value  of  Jgriculti/ral  Frodwe* 

c 

X,  A  B,  GONsmEBi^G  that  the  tenants  and  possessors 
of  my  farms,  contained  in  the  listi^  hereto  annexed,  took 
their  possessions  some  years- ago,-  when  grain  and  o- 
tber  produce  of  land  was  at  a  higher  price,  and  became 
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lioiitid^tbrpay  oorrespooding  liig)i  «re9t5.;  and  wheireasi 
felt  ofi^tftnd  ji^ear  :i8ii>  .and  the  present  9rqp  md  year 
IBi&i  grain  and  o^4Je  havefaUeo  sa^confiideraUy,  thsl 
theiwid  tenftals  i^not  continiie  tqpay  4]iq  .stipulate 
]«ftt$:ottt  of  the  produoe  of  dieir  &c92s»  unless  a  deduo- 
tioo  correspondiBg  to  tfaeffaU  in  the  prkai^ballbe/given 
by  the  proprietor  from  the.  said,  rents,  <$a  long  a$  grain 
and  other  prodaee-conliaue  at  ,tbe. present  depres^ 
prieeft;  and  beu^  reluctant  to,  dietre^p  .my  tenants, 
and 'dniroos  to  restore  public  coc^dence  ajpd  credit* 
Ba  &r  as  Hes  in  my  power,  I  haye  resolved.  That  is 
TO  SAY,  I,  the  said  A  By  do  hereby  agree  to  convert 
the  respectiye  money  renito  specified  in  the  schedule, 
No.  1,' hereto  annexed,  ociginaUy  stipulated  to  be  paid 
by  my  aaid  tenants,  into  a  grain  rent;,  at  tb?. average 
rate  of  nine  sbilUi^si?^  bushel  of  wheats-  being  nearly 
the  average  of  the  price  of  wheat  at  the  time  they  took 
their  several  farms,  to  which  all  other  larm  produce 
bears*  nearly  a  relative  proportion  $  and,  for  crop  and 
year  1814,  when  wheat  sold  at  about  six  shillings  ^T^r 
bushel,  and  for  the  current  year  1&15,  when  it  scarce* 
ly  brings  that  rate,  to  deduct  from  each  •  tenant's  rent 
one  third  of  the  money  rent  originally  stipulated  to  be 
paid  by  him ;  and  for  all  future  crops,  during  the  con^ 
tinuance  of  my  life,  and  so  long  as  the  said  leases  are 
current,  to  accept  and  take  from  each*  of  my  said  te- 
nants, a  rent  in  wheat,  calculated  at  one  shilling  per 
bushel  below  the  average  returns  of  wheat  for  each  crop, 
as  the  same  shall  be  ascertained  by  the  London  Gazette, 
in  terms  of  the  late  act  of  Parliament  for  regulating  the 
importation  of  grain,  the  maximum  of  rent  never  ex- 
ceeding the  i«te  of  nine  shillings  per  bushel,  and  the 

'  minimum  never  falling  under  six  shillings  j)er  bu&hel ; 
that  is  to  say,  for  each  S/».l28«  of  the  former  money 

'  rent  stipulated  to  be  paid  by  each  tenant,  he  shall  pay 
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t)i#,pnbe  of  oq^ quarter ,of  ivke^if ito  he^pMk/bf^^ 

c^rUined  by  the  LQadoa .  (hssMOf  jbeiog  -tbe  iveli^ 
pti^  offmeh  cropi  pmvidfd  dwa]FSrJ(b«t.ibe>0«i4itr«iy 
M§$  price  does  not  wpaed,  IbQfM^  stuvi  nf  ninn  ihiUMnii 
per  bushel  of  wbesi^t  nor  fattbd^HK  the  said  swiLof  ^«x 
ihilluigs,  it  hdag  ay  dear  and  d^Uincib  iaaailin|^  rad 
iinderstaiidjog^  tibat  in  100  e^^x^  t3mtW»%4kMevtir  zm 
ceed  tbe  money  rent  stip|i)atod  m  Ao^ptiguuikB^md 
Buniites  of  agreement  1  and  thait  thja  abatement  sbaB 
subsist  only  during  my  Iifetieake».  ami  l^  cumracy.  of 
the  said  leases  I  but  that  nfUMug .  herein  emtaMMd 
shall  be  binding  00  my  eoeoE^sars  ui.  ni|!>isijd  eiita^ 
ed  estatet  or  infer  any  warrandioe  %bb^-'*<V-  exe«llT 
torsj  or  other  representatiyes :  Ahd  WMMMfm^hj  nn^ 
ral  of  the  leases  and  agreemenis  beiwet^'me^  and^ni]; 
said  tenants*  they  are  restricted  from  ta^g  U¥9  ivhiiNi 
crops  runnin^y  from  any  part  9i  their  farjinsi,  y^Jmk  tkfff. 
comidain  of*  as  a  hardship*  especiaUy  af^i!  \fjeeflmg  MP 
dU  grass 'grounds;  and  being  satisfied  jhatat  idt^#* 
tion  in  this  respe<^  will  be  of  no  prejufdiee  to  the  fiiew% 
THBUTOR^  I  do  hereby  consent  and  agree  that  ^jr 
said  tenants  may  take  two  white  4^rops^  ri^nning«  firfHH 
any  part  of  their  fiurins  that  has  beoi  properly  bid  down 
ii}^ras8,'and  h^a  lain  in  pasture  foi  ^o(.Iess  tbim  sin. 
j^receding  crops ;  proved  they  clean,;  fajlowt  and  i^a^  < 
iiure»  iu  IB1  proper  manner,  such  ground  ^  t^  be  br4>]f:eu 
iip,  the  first  year  after  ta]|i;iog  said. two  ^hite.Qrop^* 
and  then  restore  the  same  again  to  g^raaf^  after  a  regu- 
lar rotation ;  recommending  tp  all  my  said  tejpia<)t!s  tp 
turn  a  greater  proportion  than  hitherto  of  ibei^  &rms 
into  pasture  as  socm  as  possible^  and  to  ^etp  i^-.  saiu0 
bigrass  for  a  period  not  jtinder  tbe  sf^oe  of .^is^ ^year^ r 
being  satbfied  that  tbe,  $yat^m  of  pasturf^e.^ialli  4n 
sseneraL  ^  more  beneficial  to  thfem  4hau  that  q€  eei^ 


s  * 


igapggmg^mfM  tcpii  far^i*  ibatMent  df  rent  c^  my 
|fliit4/69V  Iitfm&9T  wetABtt,  th«^-^«ee|[)6  wift  rc^fd 
w^^'Mdkwy  rait  «s  '^ndby  fiAlf^i«d,r  add'  takiftgHMrd 

dmhtioti'or  akfimtioii  'whatever  %btll  take  plaee  upbti 
irttf  of 'tlie>olh«r  eoiidilfoDs  and  fi(ip6}ft€ions-  cdif/tmne^ 
Mi tha  Oi^ial  ta<jt%  or  minutes  of  i^eement  entered 
iiftobaMeMi  me  and  lidy  «aid  tienants»  whieh  are  here* 
by  dealarad' io  ooBtsBne  and  subsist  in  the  same  man* 
pitTf  -and  aa  foBy  in  every  other  res|§ect,  as  if  thfi^  deed 
ef  tastrkftiott  bad  Aot  been  entered  xnta    And  wHEUt^-^ 

4 

^>M  mf  teiianta  are  not'  in  a  similar  situation  with 
i^bosa  speaified-  in  skid  tehedule,  No.  1,'  many  of  the 
olhtrs  baivteg  taken  their  farms  before  the  late  rise  in 
pradttdo  ioA  i^ae^,  and  at  krwer  rates,^  and  under  dif< 
farent  ^jMcliiiistanees,  and  so  are  not  entil}i?d  to'ail  e- 
^I  lAMrtiitDenti  yet  from  the.faU  in  pi-oduce  some  of 
diese  tMf  suffer  great  loss ;  THBiiEFOiti^,  I  uiitEBr  n£* 
fcLAUB^  &a1;  all  the  tenants  specified  m  ^eAtile-'No.  2, 
hereto  p^nexejif  shall  be  allowed,  for  crops  1^14  and 
iSl  5,'  the  resplec^e  dednetiona  specifiedin^  said  ^h^tife 
firom  ih^  s^pulated  rents ;  and  that  in  all  fetnre  yesri 
Ae  ded^tbn  shall  continue,  but  shall  rii^  and  laH  $it^ 
mrding  to  the  foresaid  scale;  ti^^t  la  to  aAr,  when 
the  priee  6(  wheat,  in  the  county  of  -    '    , 

to  be  ascertained  as  aiforesaid  at  Ae  rate  of  otxesBii* 
ling  per  baishel  below  the  average  in  the'Ldndt^h 
Gazette,  is  at  «»*  jbelow  the  rate  df -  six  ^hiHio^ 
per  boAd,  the  tenants  specified  in  said  sdieddlc^  ^aft 
be  ilAowed  the  yearly  dedactions  themn  contained ; 
bttt'wben  wheA, \to  be  ascertained  as  albresaii},  l-is^ 
from  six  to  nine  'shitfihgs  per  biidkel|  so'  the  safd  abated 
nlent  shall  proportionally  dimini^bi  and  be  altogether* 
at  an  end/  When' wb^at  lattaiiis  the  arerage  rate  oif  nitk&i 
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shillings  per  bnshel ;  but  always  with  and  under  the 
several  provisions  and  conditions  above  specified,  ap* 
plicable  to  the  tenants  contained  in  schedule  No.  1, 
annexed  hereto,  which  shall  be  equally  in  force  and 
applicable  to  those  contained  in  the  schedule  No.  2, 
also  annexed.  But  providing  always,  as  it  is 
hereby  expressly  provided  and  declared^  that  as  my 
purpose  and  intention  in  executing  this  deed  of  re- 
striction and  agreement,  is  to  confer  a  substantial  fa- 
vour and  benefit  on  my  tenants  above  named  and  re- 
ferred to  in  the  schedules  hereto  annexed,  and  with  the 
confident  hope  of  enabling  them  to  bear  the  difficulties 
and  pressure  of  the  times,  maintain  their  possessions, 
and  cultivate  their  farms  properly^  for  their  own  future 
advantage,  combined  with  mine  as  their  landlord ;  yet, 
if  it  should  so  happen,  that  any  of  my  said  tenants 
should  still  be  unable,  notwithstanding  what  I  have  thus 
done  for  their  benefit,  to  clear  ofi^  and  discharge  the 
whole  arrears  of  rent  now  due  by  them,  and  to  become 
due  for  crop  1815,  so  that  I  shall  still  be  laid  under  the 
necessity  of  prosecuting  legal  measures  against  them  and 
their  estates  and  effects,  then,  and  in  that  event,  my 
whole  aforesaid  legal  claims  and  demands  upon  -them, 
and  rights  of  preference  competent  to  me  as  proprietor 
of  the  said  farms,  for  all  arrears  of  rent,  are  hereby 
reserved  entire,  and  declared  to  be  in  full  force  and 
effect,,  it  being  nowise  my  intention  to  surrender  or  di- 
minish the  same  in  any  respect,  so  as  to  benefit  the  cre- 
ditors of  my  said  tenants,  but  only  themselves  personal- 
ly and  individually ;  and  I  consent  to  the  registration 
hereof,  and  of  the  two  schedules  hereto  annexed,  in 
the  Sheriifocourt  books  of  ,  eft  other  compe- 

tept  register,  for  publicatioQ   and  preservation;   and 
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fsoxsff^iTisfm  . .  my  procurators,  for  that  eS^ct. 

In  wj»:ness  WHsaBOF,  &g» 

to  certain  classes  of  t^iants  upon  the  estate. — In  any 
aimilar  deed,  these  scheduks  will,  of  course,  be  regn-v 
lated.  by  the  {KiiticBlar  circumstances  in  which  the  Iand« 
)ord  stands  with  respect  to  his  tenants. 
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ficer  •  -  -  -  .  390 

•—    copy  of  precept  of  wanung  left  at  church  door  S91 
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Negathe  lenituiie  «  *  v  •  18 

O 

Obligation  to  grant  an  heritable  bond  *  298 

—  by  a  fiictor,  binding  his  conatitQent  to  de» 

node  of  an  heritable  bond         -        •        506 

—  in  leaaes  relative  to  houses  and  fences      -      S41 
«-«      to  insure  the  houses,  and  crcqp  in  the  barn- 
yard   S47 

— -      in  a  lease  to  remove      '•  -  -        S49 

to  grant  a  tack  -  •  *  £09 
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Partial  { 

conveyance  of  an  heritable  bond,  b  securi^  of 

a  loan 

... 

S39 

Pasturaga,  servitude  ofj 

,  observations  on              •> 

9 

— 

— 

grant  of         •>         i*         • 

10 

— 

lease  for  one  year          ... 

861 

Payment 

'  of  rent,  obligations  relative  to    (See  LeoMt) 

833 

Positive  servitude 

.... 

S    . 

P&oxr  of  hunting  reserved  in  a  lease 

%52 

Preccjfi 

of  cJare  constat 

in  favour  of  the  h^ir  in  an  be- 

ritable bond 

holding  of  the  debtor 

259                ' 

— 

— 

where  there  is  a  general  ser- 

vice in  favour  of  the  heir, 

, 

&c«         «         -         - 

962 

,— 

«— 

with  charter  of  confirmation 

265 

— i 

-— 

another  example 

?76  . 

,— 

— 

by   an   heir  in  an  heritable 

■ 

bond,  who  has  completed 
bis  right  to  the  superiori- 
ty by  resignation,  for  in- 
fefllng  himself  in  the  pro» 

perty         *          •        • 

273 

Precept  of  warning  in  a  removing    (See  Lease)  •     S89 

Premonition,  procuratory  of         -         -         -  -        52 

—  instrument  of         -*••  -        55 
Procurator^  of  premonition         .         .         ,i  .        55 

— -  .                 —          procedure          •  •         54 

—  of  requisition           -            •  -            86 
Protest  on  the  renunciation  of  a  lease         «  -         387 
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Receipt  for  consigned  money,  on  the  wadsetter's  refu- 
sal to  receive  it            •            -            -  60 
Bedempiion  of  a  wadset,  declarator  of          *         -  61 

— -  clause  of  (See  Heritable  Bond.) 
jReguIatiop  relative  to  management  of  a  farm,  crop- 
ping, &c.  ...  846 
Rdi^,  heritable  bond  of,  observations  •  •  176 
•^-  — f  form  of  -  •  177 
Removing,  form  of  •  -  •  -  -  888 
Renffsoal  of  the  heritable  bond  in  the  heir  of  the  ere* 

ditor         -            «...  259 

JBen^,  payment  of .   {See  Lease)         ...  833 

Rental,  when  the  endurance  is  expressed            -  506 

Renunciation  of  a  servitude         *         •         *         .  22 

—  and  discharge  of  an  heritable  bond      -  285 

—  of  a  ledse  -  .  -  .  385 
Requisition,  procuratory  of          -          -         *        •  86 

—  instrument  of  -  •  -  -  -  87 
Reservations  in  favour  of  the  landlord  in  leases  -  330 
Res^nation,  signature  of,  of  an  annuairent  and  lands, 

proceeding  on  the  procuratory  in  an 
heritable  bond  «  .'         .         268 

Restriction  to  a  mill,  bond  of  •  -  •  8 

—  of  rents,  deed  of,  on  the  occasion  of  the 

recent  fall  in  the  value  of  agricultural 
produce  -  »  -      .      518 
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SaUf  clause  of  in  an  heritable  bond          •           •  104< 
•—    and  assignation  of  a'  disposition  in  securitji  Ap- 
pendix           .            -            -              .i        *  51S 
Sasifie  on  an  lieritabte  bond            -            •          -    '  217 

—  —         —          over  burgage  subjects  14*9 

—  on  the  disposition  in  security          -          -  222 

—  on  the  precept  of  clare  constat         -          -  £81 
Securities^  heritable      •     -            -            •            -  25 

—        modern.     (See  Heritabk  Bond)  93 

Servitudes,  conventional              .             •              -  2 

—  positive            .            -            -            •  S 

—  of  thirlage              -              -             -  ib* 

—  of  pasturage            -            -          '  -  9 

—  of  an  aqueduct                -                  -  12 

—  in  relation  to  working  a  quarry            •  14 

—  discharge  of           -            -             -  21 

—  negative                -               -            •  18 
for  preserving  lights            -      *        -  19 

Skopt  lease  of               -               *                 -  ^^ 
Si<rnature  of  resignation  of  an  annualrent  and  lands 
themselves,  jproceeding  on  the  prbcura* 

tory  in  an  heritable  bond              •  268 

—  of  a  tack  of  teinds  -  -  451 
;S^M/we  of  teinds,  summons  of  -  -  465 
Sublease,  fortn  of                -                -              -     "  379 

—  of  temds  -  -  -  455 
Summons  of  declarator  of  redemption  of  a  wadset      -  61 

—  execution  of              -              -              -  66 

—  effect  of  decree            -            -       •     -  68 

of  declarator  of  trust  and  denudmg         -  296 

—.  '  of  mails  and  duties  at  the  instance  of  an  he- 
ritable creditor                -               -  309 

—  of  removing            -                -         •   -      •  S96 
.^         before  the  Sheriff,  on  the  act  of 

sfederuntl756            -  406 
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Summons  before  the  Sheriff  for  forcing  a  tenant  to  find 

-  caution  for  five  crops  •«  -  416 

—      dl  spulzie.of  temck  p  w  465 

Supplemeniy  letters  of,  of  a  precept  of  warning      •      S94 

>Stf^^mn  of  a  decree  of  removing,  bond  of  caution  m  420 
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TeindSf  tack  of  •  •  «.  • 

—  signature  of  -         *    - 

—  subtack  of 

-»     lease  by  a  titular  .  •  « 

-—     tack  of|  by  the  Deans  of  the  Chapel  Royal 
— -     inhibition  of  ... 

— -     summons  of  spulzie  of         -         -         - 

TMrlage  -  -  - 

—  bond  of  -  * 

—  act  for  Commutation  of  -      -^.   - 

—  effect  of  the  act  ^  - 

—  terms  on  which  it  is  usuall}'  constituted 
Toik  on  a  road,  bond  and  assignation  oter  - 
Translation  and  assignatioii  in  security        -         • 
Trustees,  heritable  bond  by  or  to 
Trust  and  denuding,  declarator  of         • 
Trusts  and  blank  bonds,  act  anent          -            « 
Tutor,  lease  by           -            -            • 
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Violent  profits,  bond  of  caution  for 
Voluntary  extinction  of  a  wadset 
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Wadset  proper 
—     improper 
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— .     completion  of 
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